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I. INTRODUCTION

The City of Stockton (“City” or “Stockton”), the second
largest City in history to file for Chapter 9 bankruptcy, fired
Plaintiff-Appellant Ronald Hittle (“Hittle”), its at-will Fire Chief,
for numerous incidents of misconduct, including his repeated
refusal and reluctance to comply with budget directives while the
City was in the throes of its extreme financial crisis. Hittle’s
extensive other misconduct included failing to disclose his
financial interest in a vacation home he co-owned with two
subordinates and then providing these employees favorable
treatment when they engaged in unlawful conduct, such as
timecard fraud and intentional leaking of patient medical
information to the local newspaper.

Hittle’s supervisor, Laurie Montes (“Montes”), expressed her
concerns about Hittle’s “clear lack of leadership and management
skills” and directed him to attend leadership training specifically
designed for fire department or public agency managers. Instead
of heeding her advice, Hittle and three of his managers, including

a co-owner of his vacation home and a friend from Hittle’s church,
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used a City vehicle and City time to attend the Global Leadership
Summit, a two-day religious conference with the stated purpose of
“transform[ing] Christian leaders for the sake of the local church.”
When later asked about his attendance at the event, Hittle denied
that he was attending for religious purposes and insisted that he
was attending the Summit at Montes’ direction. But he also
conceded that the Summit did not include any training
components specific to fire department or city management, as
directed by Montes.

These incidents, and many others, were sustained and
detailed in an extensive investigation report conducted by an
independent attorney investigator. Given the breadth and the
seriousness of these sustained findings, the City terminated
Hittle’s employment “because of incompatibility of management
styles, change in administration, and his apparent inability and/or
unwillingness to implement City goals and policies.”

Hittle now challenges his termination, arguing that it was
discriminatory based on his religion. In support of this contention,

Hittle principally relies on the fact that his termination notice
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references his attendance at a “religious conference.” Hittle’s
argument is belied by the fact that he has already admitted that
his attendance at this event was not part of his religious practice.
Indeed, the record demonstrates that the City’s concerns were not
based on the religious nature of the event, but the fact that Hittle
attended the event for personal reasons and was unable to identify
any specific benefit the City derived from his attendance.

Given this record, Hittle cannot demonstrate that his
religion was a “motivating factor” or a “but for” cause of his
termination. It follows that the District Court properly ruled in
the City’s favor on cross-motions for summary judgment. This

Court should affirm.

II. STATEMENT OF JURISDICTION

Pursuant to Circuit Rule 28-2, Appellees do not dispute the

statement of jurisdiction in Hittle’s Brief. See App. Br. at 2.
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III. STATEMENT OF THE CASE

A. Factual Background

1. Hittle’s Appointment as Fire Chief and His
Prior History in the Department.

Hittle began his career with the City of Stockton Fire
Department (“SFD” or “Department”) in 1987 as a firefighter. 6-
ER-1264. He served at lower ranks within the Department for
decades and as President of the local firefighters’ union, Stockton
Professional Firefighters Local 456 (“Union”). 6-ER-1265-1269.
During this tenure, Hittle developed longstanding personal
relationships with Department members and even had shared
financial interests with some of these members, including a
shared ownership interest in a vacation home with Captain Dave
Macedo and Division Chief Matt Duaime, which Hittle did not
disclose to the City. 6-ER-1263, 1282-1283, 1311-1313, 1318,
1323, 1334, 1367.

In 2006, the City appointed Hittle to the position of SFD Fire
Chief. 6-ER-1268-1269. From the outset, Department members
and City management voiced concerns about Hittle’s inability to

effectively manage the Department, given his loyalty to the Union
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and close personal relationships with certain members of the
Department. For example, Hittle testified at deposition that Kevin
O’Rourke, who served as interim City Manager prior to Bob Deis
(“Deis”), was frustrated with Hittle’s inability to effectively
negotiate with the Fire Union on behalf of the City’s interests,
particularly cost-saving measures. SER-186—187.

Due to a “perceived lack of accountability among [Hittle’s]
leadership team” in the Fire Department, the City commissioned
an outside consultant to interview members of the Department’s
leadership team as part of an “Accountability Improvement
Project.” SER-188-202, 117-135. The interviews culminated in a
2008 written report that detailed myriad criticisms of Department
leadership, including multiple comments that Hittle favored and
promoted his friends, failed to issue necessary discipline and
maintain order within the ranks, and permitted use of City
vehicles for personal use. SER-188—-202. Among the many
comments regarding favoritism, one stated, “those that attend

church with the chief or own property with him” are “promoted
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into positions that they are not necessarily qualified for.” SER-
194.
2. Hittle’s Direct Supervisor Montes, Two City
Managers, and the City Council Developed

Grave Concerns Regarding Hittle’s Job
Performance.

In 2008, the City appointed Laurie Montes as Deputy City
Manager. 6-ER-1380. Sometime thereafter, then-Interim City
Manager O’'Rourke assigned Hittle to report directly to Montes,
who met regularly with Hittle and closely monitored his job
performance. 6-ER-1381. Montes quickly developed grave concerns
about Hittle’s ability to effectively manage the Department. 6-ER-
1381. Her general concern was that “Chief Hittle acted to protect
and promote the interests of the Fire Union and the firefighters to
the detriment of the City of Stockton which was facing serious
financial issues.” 6-ER-1381.

During one of their regular supervisory meetings, Montes
directed Hittle to obtain public sector leadership training to
address what Montes perceived as a “clear lack of leadership and
management skills.” 6-ER-1384. Montes explicitly directed Hittle

to find a training program “intended for Fire Chiefs, or at least
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designed for the upper management of public entities.” 6-ER-1384.
Montes provided specific examples of the types of training that
would be appropriate, suggesting that he search for and locate
leadership training similar to the management training the Police
Department received from the Federal Bureau of Investigation
and the Police Officers Standards and Training. 6-ER-1384; 2-ER-
39—-40. Montes identified the League of California Cities and the
International City/County Management Association as potential
training providers. 6-ER-1384; 2-ER-40.

During another regular supervisory meeting, Montes had to
admonish Hittle regarding allegations of favoritism. 6-ER-1396—
1397. One such complaint came from a senior manager in the Fire
Department who criticized Hittle for taking part in a “Christian
coalition” in the Department and providing favorable treatment to
the members of this group. 6-ER-1396.1 Montes understood the

phrase “Christian coalition,” in the context of this complaint, to

1 Hittle’s Brief alleges that the term “Christian coalition”
came from Montes, but Hittle told Largent that the term
originated not from Montes, but from one of the many third-party
complaints lodged against him. 2-ER-293-294.
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mean a “clique.” 6-ER-1396-1397; 2-ER-37 (“[T]he complaint was
about [Hittle] having favorites, so you were either inside the
clique or outside the clique.”). Montes was “concerned that there
was a perception that a clique existed and that Chief Hittle was
providing favorable treatment and assignments” to its members.
6-ER-1396. It was inappropriate for Hittle, who supervised
employees subject to civil service rules, to make employment
decisions based on shared interests and personal relationships.
Indeed, Montes “would have been just as concerned if, for
example, the clique and resultant favoritism was based on
firefighters who were involved in fantasy football leagues or based
on a shared interest of mountaineering and outdoor activities.” 6-
ER-1396.

On July 1, 2010, the City appointed Deis as City Manager. 6-
ER-1381. At this time the City was facing a financial crisis and
Deis needed to work closely with each of the City’s Department
heads to implement policies that would stabilize the City’s
financial situation. 7-ER-1478-1479. Deis held individual

meetings with the Department heads to introduce himself and
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learn about their goals and concerns. 7-ER-1473-1474. During his
introductory meeting with Deis, Hittle expressed concerns that he
was on poor terms with the City Council.2 7-ER-1473-1474. Deis’
subsequent observations quickly confirmed Hittle’s assessment. 7-
ER-1474-1475. And as Deis worked to improve the City’s financial
position, “Chief Hittle was the only Department Head who
consistently refused to cooperate with the cost cutting efforts to
try and avoid bankruptcy.” 7-ER-1479.

In addition to Hittle’s poor relationship with the City
Council, Deis repeatedly observed Hittle fail to “assure that
proper decorum and parameters were in place and enforced in his
Department.” 7-ER-1474. Deis reported that the “constant need to
provide excessive management of what should have been

internally resolved Fire Department issues was a huge

2 Hittle also told Deis at this meeting that he was proud of his
Christian faith. 7-ER-1474. Despite Hittle’s unsupported
conjecture that Deis looked unfavorably on this statement, Deis
reported that he was supportive of the pride Hittle took in his
faith, just as he was supportive of other employees’ outside
interests, including another senior-level employee who needed to
take time off work to perform duties as a bishop at his church. 7-
ER-1474.
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distraction” as Deis worked to address the City’s financial crisis.
7-ER-1476. Due to the constant need for oversight, Deis directed
Montes to continue her direct supervision of Hittle. 7-ER-1478.
Stockton citizens and the local media also observed and
raised concerns about Hittle and the Fire Department. 6-ER-1382,
4-ER-705. On September 3, 2010, the City received an anonymous
complaint alleging, among other things, that Chief Hittle, a
Deputy Chief, a Division Chief, and a Captain attended a two-day
religious summit on August 5 and 6, 2010. 4-ER-705-706. The
complaint alleged that these employees attended this personal
event using a City vehicle and on City time. 4-ER-705. If true, the
conduct would violate City policy prohibiting use of City funds for
travel not “for the direct benefit of the City.” 6-ER-1391. Here, the
stated purpose of the conference was not to provide training
specific to fire department or public agency management, but was
instead to “transform Christian leaders for the sake of the local
church.” 6-ER-1391, 1414. The complaint also alleged that Hittle

engaged in favoritism by hand selecting the attendees. 4-ER-706.

10



Case: 22-15485, 10/31/2022, ID: 12577085, DktEntry: 45, Page 21 of 94

Montes asked Hittle about these allegations and Hittle
confirmed that he attended the conference on City time, with
three subordinates, and that they used a City vehicle and were
paid their regular salary for their attendance. 6-ER-1385. Montes
repeatedly asked Hittle to identify what benefits the City derived
from his attendance at the conference but Hittle was unable. 6-
ER-1384-1385. Instead, he focused on the fact that some of the
speakers, such as former General Electric CEO Jack Welch, were
secular speakers. 6-ER-1381, 1392. However, Montes had very
specifically directed Hittle to obtain training specific to fire
department or public agency managers and none of the speakers
had the requisite background to provide such training. 6-ER-1380,
1392.

On September 10, 2010, a reporter for the Stockton Record
published a blog post containing an e-mail from Stockton
firefighters disclosing confidential medical information of multiple
patients treated by Department Emergency Medical Technicians

(“EMTSs”). 3-ER-588-591, 593. This disclosure, which occurred on

11
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Hittle’s watch, was illegal and resulted in San Joaquin County
bringing legal action against the City. 3-ER-593-595.3

A month later, on October 15, 2010, the Stockton Record
reported that Hittle co-owned a vacation property with Union
President Dave Macedo, Fire Marshall Matthew Duaime (who
attended the Global Leadership Summit with Hittle), and retired
Fire Captain Allen Anton. SER-50-51. The article alleged that
Hittle’s financial interest with these employees raised questions
about Hittle’s “impartiality when balancing the interests of the
union and taxpayers.” SER-50.

3. The City Issues a November 1, 2010 Notice of

Investigation to Review Numerous
Instances of Hittle’s Gross Misconduct.

Given the growing internal and public concerns about
Hittle’s performance, which were becoming more pressing given

the City’s worsening financial crisis, Montes issued Hittle a

3 The unauthorized acquisition, access, use, or disclosure of
unsecured protected health information in violation of the Health
Insurance Portability and Accountability Act is generally
presumed to be a breach that must be reported to the affected
individual and the United States Department of Health and
Human Services. See generally 45 C.F.R. § 164.400 et seq.

12
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November 1, 2010 Notice of Investigation. 6-ER-1382, 1403-1409.
The Notice identified five general categories of performance issues
to be investigated and within those categories identified a litany of
specific instances of misconduct and deficient performance that
supported the City’s “present basis of concern.” 6-ER-1403—1409
Issue One identified concerns regarding Hittle’s lack of
effective leadership, poor judgment, and failure to impose proper
discipline and maintain order within the Department. 6-ER-1403.
Specific areas of concern included Hittle’s failure to prevent
disclosure of confidential medical information by Department
Emergency Medical Technicians; permitting and/or failing to
admonish or discipline Department personnel for participating in
a campaign event while giving the false impression that they were
acting in their official capacity as City employees; imposing
lenient discipline on nine firefighters who cleaned the Union Hall
on City time using City equipment on July 13, 2010; substantial
reluctance to demote a Fire Captain who engaged in dishonesty
and falsified time records; reluctance to discipline a Fire Captain

for directing his on-duty firefighters to assist his wife moving
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furniture; and insubordination for refusing to provide alternative
staffing reports, despite repeated requests from Montes. 6-ER-
1403-1405.

Issue Two identified concerns about Hittle’s improper use
and authorization of use of City resources for non-City purposes as
well as potential favoritism related to Hittle’s attendance at the
Global Leadership Summit with three subordinates. 6-ER-1406.

Issue Three identified concerns about Hittle acting in his
official capacity and using his official title to endorse a business
owned by Hittle’s friend and former business associate, George
Liepart. 6-ER-1406.

Issue Four identified concerns about Hittle’s “compliance
with management directions and capability in respect to budget
development.” 6-ER-1406. This included Hittle permitting an
employee to work out of class, in contradiction to the Department’s
budget, and Montes’ directive. 6-ER-1406.

Issue Five identified concerns about Hittle’s alleged

conflicts of interest, including Hittle’s shared ownership in a

vacation property with Union President Dave Macedo, Fire
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Marshall Matthew Duaime, a retired captain, and their wives, as
reported in an October 15, 2010 article in the Stockton Record. 6-
ER-1407. The Notice also generally alleged that Hittle’s close
relationship with Union leadership and the Union generally was
impacting Hittle’s duty of loyalty to the City. 6-ER-1407.

The Notice also included directives to Hittle to improve his
performance in eight discrete areas, and explained in detail how
he could and should improve his conduct while the investigation
was pending. 6-ER-1407-1408. These performance directives
included requirements that Hittle “demonstrate proactive
leadership in addressing performance problems in the ranks,” that
he “maintain discipline and efficiency within [his] management
team,” that he “avoid the reality or the appearance of conflicting
loyalties,” and that he commit to “a positive relationship with the
City’s Management team” and “demonstrate independence from
the Union.” 6-ER-1407.

4. Hittle Engaged in Further Misconduct After

Receiving the Notice of Investigation and
Was Placed on Administrative Leave.

Hittle engaged in further misconduct and his performance
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worsened in the areas of needed improvement identified in the
Notice. 6-ER-1387-1388. This misconduct included two incidents
where Hittle resisted issuing appropriate discipline against
Department managers who co-owned Hittle’s vacation home,
which required intervention from the City Manager’s office. 6-ER-
1387-1388.

One of these incidents involved Fire Union President
Macedo, who admitted to intentionally leaking to the media the e-
mail containing confidential medical information which was
published in the September 10, 2010 blog post. 6-ER-1387-1388.
The other incident involved Duaime, who had engaged in timecard
fraud by reporting compensatory time earnings in excess of what
was allowed under City policy—conduct Hittle defended in a
March 14, 2011 memorandum to Montes. 6-ER-1388, 1418.

Hittle also undermined the City’s efforts to avoid bankruptcy
by repeatedly refusing to prepare a layoff plan, as directed by Deis
and Montes. 6-ER-1388. He instead drafted a March 16, 2011
memorandum to Montes stating that he could not recommend any

staffing cuts. 6-ER-1388, 1420-1421. However, all the other
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Departments, including the Police Department, proposed
significant financial cuts. 6-ER-1388.

Hittle’s insubordination threatened to harm the safety of
Stockton citizens by requiring other cuts to critical public safety
services. In Deis’ and Montes’ estimation, failure to implement
layoffs at the Fire Department would require a disproportionate
reduction in Police Department services. 7-ER-1475, 1480-1481.
This prospect concerned Deis and Montes, given that the City was
simultaneously experiencing an alarming and statistically high
rate of violent crime, as compared to similar municipalities
nationwide, and the City had already recently reduced police
staffing levels. 7-ER-1475, 1480—-1481.

These incidents were consistent with Hittle’s pattern of
placing the interests of the Fire Union and his friends in the
Department above the management interests of the City—a
practice that Hittle conceded to some extent. Indeed, at one point
prior to the investigation, when Montes expressed frustration with

Hittle’s refusal to cooperate with management directive, Hittle
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responded that he was “a better Fire Union President than a Fire
Chief.” 6-ER-1381, 1405.4

Given Hittle’s continued failure to manage the Department
and his repeated failure to abide by the performance improvement
recommendations in the Notice of Investigation, the City placed
Hittle on paid administrative leave pending the outcome of the
investigation, effective March 30, 2011. 6-ER-1381; see 6-ER-1388
(decision to place Hittle on leave was based “in particular [on]
Chief Hittle’s effective refusal to participate in what were clearly
going to be critical budget reductions for every single City
Department”).

5. Largent Investigates Hittle’s Misconduct

and Overwhelmingly Sustains the
Allegations.

Meanwhile, the City retained Trudy Largent, an
independent attorney investigator, to conduct a workplace
investigation of the misconduct allegations. 6-ER-1387, 1394.

Neither Deis nor Montes knew her or had ever worked with her

4 Hittle also admitted that he strongly disagreed with Deis
and Montes on management and labor issues, due in part to
Hittle’s prior experience representing the Union. See SER-99.
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prior to the investigation. 6-ER-1394; 7-ER-1481. Largent
investigated the allegations in the November 1, 2010 Notice of
Investigation as well as additional allegations that the City
discovered after issuing the notice, several of which were detailed
mn an April 1, 2011 e-mail from Montes to Largent. 6-ER-1428—
1429.

Largent’s investigation began in earnest in March 2010,
around the same time Hittle was placed on administrative leave.
6-ER-1389. Her investigation included multiple witness
interviews—including interviews of Hittle and Montes—and
extensive review of hundreds of pages of documents. See 2-ER-
314-318; 3-ER-492—-496.

On August 5, 2011, Largent issued an exhaustive
Investigation report, more than 250 pages in length with over 50
exhibits. 2-ER-237-5-ER-995. Largent overwhelmingly sustained
the allegations against Hittle. 2-ER 248. Her key findings are

summarized below.
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a. Issue One - Hittle Engaged in Repeated
Misconduct Demonstrating Lack of
Leadership, Poor Judgment, and
Failure to Impose Proper Discipline in
the Fire Department.

Largent sustained multiple allegations supporting “Issue
One”, as identified in the Notice of Investigation, regarding
Hittle’s lack of leadership, poor judgment and failure to impose
proper discipline and maintain order within the Department.>

i. Largent confirmed that Hittle failed to take proper
remedial action with respect to two incidents where members of
the Union leaked confidential patient medical information to the
press first in late 2007 and again in 2010. 3-ER-431. These illegal
disclosures resulted in San Joaquin County, which administered
the City’s EMT licensing, bringing legal action against the City. 3-
ER-407, 422-425; 3-ER-593-595, 583—586. Dave Macedo, the

Union President and co-owner of Hittle’s vacation home, admitted

5 Due to the fact that the City discovered additional
misconduct by Hittle after the November 1, 2010 Investigation
Notice, the scope of the investigation expanded. While the
Investigator’s final report did not organize her findings using the
five issue subheadings identified in the Notice of Investigation,
the City nevertheless uses those issue subheadings here for the
Court’s ease of review.
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to intentionally leaking the information in 2010 and Hittle
acknowledged, “Macedo knew he shouldn’t release information.” 3-
ER-417. Despite engaging in unlawful activity that resulted in
litigation, Macedo and the firefighter responsible for the 2007
release were issued only light discipline. 3-ER-417, 425; 2-ER-243.
Moreover, the investigator found that Hittle failed to take
appropriate remedial measures to address the 2007 release and
prevent the subsequent release in 2010. 3-ER-431. Hittle
attempted to justify his inaction by arguing that he “could not
control the Union.” 3-ER-427.

ii. Largent sustained the allegation that Hittle failed to
discipline firefighters who campaigned against Measure H while
giving the false appearance that the firefighters were on duty and

speaking on behalf of the City. 3-ER-452—468.6

6 Measure H was a ballot initiative, backed by the Stockton
City Council, that amended the City Charter’s impasse procedures
for resolution of labor disputes and the hiring and terms and
conditions of employment for the Fire Chief and Deputy Chiefs. 2-
ER-242; 4-ER-658—-661. The Union opposed the measure and
campaigned vigorously against it. 2-ER-242.
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Between July 2010 and October 2010, the City received
numerous complaints from members of the public regarding SFD
firefighters engaged in political campaign activities against
Measure H while wearing clothing similar to Department-issued
uniforms, which identified them as, “Stockton Fire Department,”
and while driving a Union-owned fire engine. 2-ER-242; 3-ER-
452—453. The public could not tell if Department members were on
or off duty while campaigning against this City-backed ballot
measure. 2-ER-242.

Hittle again took the position that he could not control the
Union and failed to understand that as the Fire Chief he was
responsible for controlling the public image of his Department. 3-
ER-467-468. By his own admission, Hittle did not take any action
other than some undocumented conversations with his friend,
Union President Dave Macedo. 3-ER-468.

iii. On a related note, Largent also found that Hittle
attempted to indirectly pressure one Department member to
remove a “Yes on H” sign from his home by suggesting it had

“upset” some Union members. 3-ER-327-328. Largent found that
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Hittle’s actions reflected a conflict of interests and divided loyalty
between the City and the Union. 3-ER-327-328.7

iv. Largent also found that Hittle failed to maintain proper
discipline, as mandated by Article 3, Section 9 of the Fire
Department Procedural Manual, with respect to several
firefighters who cleaned the Union Hall while on duty. 3-ER-432—
440.

The underlying event, which was the subject of a Stockton
Record article, involved nine firefighters who used the Union Hall
as a building to run drills. 3-ER-433—434. It is normal practice for
firefighters conducting drills on a non-City building to prepare for
the drills by removing any broken glass, syringes, or other similar
debris that might pose a safety threat or damage equipment. 3-
ER-432. However, in this particular instance, the pre-drill
cleaning was not limited to removing syringes and other

dangerous materials, but instead included detailed cleaning, such

7 Hittle had a personal interest in opposing the City-backed
Measure H, because it eliminated his civil service job protections
and would make him an at-will employee. 4-ER-658—661.
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as weeding the Union-owned property with garden tools. 3-ER-
435-436.

Hittle admitted that the firefighters went “too far” in their
cleaning and that they exercised “poor judgment,” but he was
reluctant to green-light an internal affairs investigation or issue
discipline that would go in the employees’ personnel files. 3-ER-
435-436, 439. Montes had to intervene and direct Hittle to 1ssue
written reprimands to the captains who oversaw the training. 3-
ER-440.

v. The report also concluded that Hittle failed to recommend
appropriate discipline in at least three other situations.

In one instance involving an employee’s blatant timecard
fraud, Hittle resisted direction from the City Manager’s office to
demote the employee and instead wanted to provide a temporary
salary reduction and change his tour of duty, a light sentence
given the severity of the misconduct and Hittle’s
acknowledgement that the employee “absolutely . . . falsified” his

time cards. 3-ER-380.
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In another timecard fraud incident, Duaime, a co-owner of
Hittle’s vacation home, intentionally misreported compensatory
time in the wrong pay period in an attempt to circumvent the
compensatory time earning limits established under City policy. 2-
ER-246, 297-320. This practice effectively allowed Duaime to earn
more compensatory time than permitted under City policy and
potentially created Fair Labor Standards Act (“FLSA”) liability for
the City.8 Hittle tried to resolve this issue through an informal
conversation with Duaime and he subsequently sent a letter to
Montes defending Duaime’s unlawful conduct. 4-ER-753. Largent
determined that Hittle engaged in favoritism by not properly
investigating or disciplining Duaime. 2-ER-320.

Additionally, Hittle was reluctant to recommend discipline

to a Captain who directed his on-duty staff to move furniture for

8 This conduct potentially violated the FLSA, 29 U.S.C.

§§ 201-219, in at least two ways. First, the FLSA requires that all
time worked must be reported and paid in the work period during
which the work was actually performed. 29 C.F.R. § 516.2(a)(7)—
(9). Second, the FLSA establishes limits on public agencies that
provide compensatory time in lieu of overtime, including a
requirement that compensatory time earnings be subject to
consistent maximum caps established by the FLSA. 29 U.S.C.

§ 207(0)(3); see also 29 C.F.R. § 553.23.
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his wife. 3-ER-367-373. This event was observed by members of
the public and resulted in a news article that was critical of this
use of taxpayer dollars. 3-ER-368. Throughout the investigation,
Hittle tried to minimize the seriousness of the conduct and failed
to understand why it was problematic. See 3-ER-369-372.
b. Issue Two - Hittle Violated City Policy
by Using City Resources to Attend a
Religious Conference That Did Not

Benefit the City with Three
Subordinates.

Largent also confirmed that Hittle and three subordinates
attended a two-day religious conference in Livermore, called the
“Global Leadership Summit,” on City time and using a City
vehicle. 2-ER-244, 269-270. City policy prohibited use of City
funds for travel unless it was “for the benefit of the City” and
Department policy provided that a “professional memorandum
highlighting conference/training benefits shall be prepared by the
attending employee and submitted with travel documentation.” 4-
ER-726-727, 729-739. Hittle admitted to Largent that he did not
comply with either the City’s or the Department’s travel policies.

2-ER-269.
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Hittle denied to the Investigator that the conference was a
religious event or that he attended for personal reasons. See SER-
64—70; 2-ER-244, 2-ER-266; see also SER-90. He insisted that the
Summit was a “leadership conference” and that he was attending
the conference at Montes’ direction to obtain leadership training.
2-ER-260-261. However, Hittle was unable to identify any specific
benefit the City derived from his attendance. SER-53-57; 2-ER-
261, 6-ER-1373. Even when Largent sent Hittle a post-interview
letter, requesting that he identify the “specific benefits” provided
to the City, Hittle provided a generic response, which identified
Stockton constituents as “customers” and focused on “creating a
culture of team that included character, competence, and
chemistry” and “leading my department from where we are today
to the future.” SER-56-57. Hittle admitted there was no training
specific to fire chiefs and did not report any training specific to
public agency managers, as directed by Montes. 6-ER-1286; see

SER-53-57.9

9 Hittle’s claim that he was attending the Summit at Montes’
direction is also belied by the fact that he did not tell Montes
about his attendance at the Summit. 6-ER-1287.

27



Case: 22-15485, 10/31/2022, ID: 12577085, DktEntry: 45, Page 38 of 94

After weighing all the evidence, Largent concluded that
Hittle’s attendance at the Global Leadership Summit was for “his
personal gratification and not the benefit of the City, and Hittle’s
assertion to the contrary is not supported by the facts.” 2-ER-270;
6-ER-1378.

The investigation also confirmed that Hittle improperly
authorized the paid attendance of three managers at the event. 2-
ER-270. There were no work-related criteria for Hittle selecting
which subordinates would attend the conference with him;
selection was instead based on who was willing to pay out-of-
pocket for a ticket to a religious leadership conference. 6-ER-
1282-1283; 2-ER-296, 320; 5-ER-1078-1079, 1080. The tickets
were not purchased from the venue, but were instead purchased
from George Liepart, a man with whom Hittle had inappropriate
business dealings. 6-ER-1282; see infra, Section III(A)(5)(c).
Indeed, one of Hittle’s three subordinates who attended the Global
Leadership Summit was Matt Duaime, who co-owned a vacation
home with Hittle. 2-ER-295. Another was Jonathan Smith, who

attended the same church as Hittle. 2-ER-296. The investigator

28



Case: 22-15485, 10/31/2022, ID: 12577085, DktEntry: 45, Page 39 of 94

concluded that Hittle engaged in favoritism by selecting his
friends with common interests to attend the conference. 2-ER-296.
c. Issue Three — Hittle Used His Position
as Fire Chief to Endorse His Business
Associate George Liepart’s Business

and Failed to Disclose His Business
Relationship with Liepart.

Largent confirmed that a photograph of Hittle, in his full
SFD uniform and standing in front of an SFD fire truck, was
posted on the website www.GeorgeLiepart.com, the business
website for Integrated Service Group, with a caption that read,
“George has taken the theories of leadership and organizational
excellence and facilitated these principles into reality on our
behalf.’ Ron Hittle, Chief Stockton Fire Dept.” 2-ER-271-280; 6-
ER-1416. Hittle admitted that he was made aware of the existence
of this endorsement as early as 2009, but did not make any effort
to have George Liepart remove the endorsement until after Hittle
was notified he was being investigated for this conduct. 2-ER-273—
276, 278. While Hittle was unaware of any City policy prohibiting
these types of endorsements, he admitted that he was aware that

such endorsements were against City practice. 2-ER-276.
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Largent’s investigation of this endorsement revealed other
mappropriate aspects of Hittle’s business dealings with Liepart.
Between 2004 and 2008, the Fire Department retained Liepart’s
Integrated Services Group to provide organizational and
leadership training in the Fire Department at a cost of $143,000
to the City. 2-ER-286. During that same period, in 2005, Hittle
and Liepart had a joint financial interest in the development of a
school that never materialized. 2-ER-283. Not once during this
period did Hittle disclose this financial interest on his Form 700.
2-ER-289. During this period, Liepart also solicited Department
members for donations to the school project, including a $50,000
request made to a Division Chief. 2-ER-281; 6-ER-1307.

Largent found that Hittle’s conduct was adverse to the
welfare and good reputation of the City and that Hittle’s
interactions with Liepart created a conflict of interest that Hittle

failed to properly disclose to the City. 2-ER-289.
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d. Issue Four - Hittle Failed to Follow the
Budget-Related Directives from the
City Manager’s Office.

The Investigator also determined that Hittle engaged in
conduct that contravened Montes’ budget-related direction.

In one instance, Hittle directed a highly paid administrative
employee to perform clerical payroll functions while receiving the
higher salary associated with her assigned permanent position, in
contravention of the City’s budget and repeated direction from
Montes to cease this practice. 3-ER-469—479. This conduct was yet
another example of the City Manager’s office needing to intervene
1n basic personnel matters that should have been properly
handled at the Department level. See 3-ER-479.

Additionally, On March 29 and 30, 2011, Hittle once again
undermined City management’s cost-saving efforts by presenting
a costly—and confusing—proposal that would require the City to
rescind the noticed layoffs of firefighters and instead place them
on a leave of absence. 3-ER-333-338; 7-ER-1479; 6-ER-1394.
Hittle made no effort to understand the implications of this

proposal on the City before presenting it to Montes and was
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instead focused on the issue from the Union’s perspective. 3-ER-
335. This was yet another example of Hittle’s inability to work
with the City Manager’s office to reduce the budget and make
necessary, albeit difficult, management decisions during an
economic crisis. 3-KER-338.
e. Issue Five — Hittle Failed to Disclose
His Property Interest with Macedo and

Duaime Which Created Actual and
Perceived Conflicts of Interest.

The investigation confirmed that Hittle co-owned a vacation
home with Macedo, Duaime, and a retired Fire Captain. 2-ER-291;
3-ER-329-388. Hittle admitted that he purchased the property
with subordinates while serving as Deputy Chief and that he did
not disclose the conflict to the City. 3-ER-331-332. Largent found
that Hittle’s financial relationship with both Macedo and Duaime
created the perception of an overly close relationship with the
Union and created actual conflicts of interest on various
management issues, including circumstances where Hittle in his
capacity as Chief interacted with Macedo in his capacity as Union
President regarding employee discipline and otherwise. 3-ER-331—

333. Hittle’s failure to disclose this financial interest to his
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superiors and the City Council exacerbated perceived and actual
conflicts. 3-ER-332—-333. On this basis, Largent sustained a
finding that Hittle violated his duty as a City official to disclose
actual and potential conflicts relating to Macedo and Duaime. 3-
ER-333.

6. The City Terminated Hittle’s Employment

Based on the Misconduct Sustained in the
Investigation Report.

After reviewing the Investigation Report and the sustained
findings, Deis, in consultation with Montes, determined that
Hittle could no longer serve as Fire Chief. 7-ER-1481. Before
moving forward with termination, Deis and Montes met with
Hittle and offered him, in lieu of termination, a demotion to
Battalion Chief. 7-ER-1481-1482; 6-ER—-1389. Deis offered this
position to Hittle because Hittle had effectively held the Battalion
Chief position in the past and his decision-making authority in
that position would not put him in conflict with the City’s
interests. 7-ER-1482; 6-ER-1390.

During this meeting, Deis and Hittle discussed the

possibility of Hittle hiring a lawyer and bringing a lawsuit against
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the City. 7-ER-1482; 6-ER-1390. Deis acknowledged that Hittle
could choose to sue the City, but in his experience, neither side
would feel vindicated by a lawsuit and, given the attention the
media was already paying the Fire Department, a lawsuit would
likely result in stories that neither side would like. 7-ER-1482; 6-
ER-1390. Contrary to Hittle’s assertion, Deis and Montes both
deny that Deis ever spoke of dragging Hittle’s name through the
mud, or other words to that effect. 7-ER-1482; 6-ER-1390. In any
event, there i1s no dispute that the topic of religion did not come up
at this meeting.

Hittle rejected the City’s offer to demote to Battalion Chief,
so Montes prepared an August 24, 2011 Notice of Intent to
Remove from Service. 6-ER-1390; 2-ER-232-235. The first
paragraph clearly indicated the basis for Hittle’s employment
termination:

The City intends to remove you because of

incompatibility of management styles, change in

administration, and your apparent inability and/or
unwillingness to implement City goals and policies as
indicated by the findings in the confidential

investigative report attached as Exhibit A.

2-ER-232.
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The Notice went on to provide a non-exclusive list of specific
examples of Hittle’s incompatible management styles and his
inability and unwillingness to implement City goals. 2-ER-233—
234; 6-ER-1390-1391. These examples were taken directly from
Largent’s investigative report and included nearly all the
1incidents discussed above. 6-ER-1390-1391; 2-ER-233-234; see
supra, Section III(A)(5).10

Despite the at-will nature of Hittle’s employment, the City
offered Hittle an opportunity to attend a meeting with a
representative of his choice where he could respond to the
termination notice. 2-ER-232-233.11 Hittle accepted this invitation

and on September 28, 2011, Hittle and his representative met

10 Paragraphs 32—49 of Laurie Montes’ declaration detail her
reasons for including these specific examples of misconduct in the
Notice. 6-ER-1390-1395.

1 Hittle contends that the hearing was a “sham,” echoing the
claims of his attorney at that meeting that Hittle should be
entitled to present and cross examine witnesses. App. Br. at 14,
SER-61-62. Prior to this hearing, Hittle sued the City in state
court arguing he was entitled to due process rights, but the Court
rejected his arguments, finding that he was an at-will employee.
SER-116. Moreover, pre-deprivation rights do not include the
opportunity to present and cross-examine witnesses. See Skelly v.
State Personnel Bd., 15 Cal.3d 194 (1975).

35



Case: 22-15485, 10/31/2022, ID: 12577085, DktEntry: 45, Page 46 of 94

with then-Deputy City Manager Michael Locke. 2-ER-1396; SER-
59—-60. During this meeting, neither Hittle nor his representative
claimed that the termination was discriminatory or in retaliation
for any protected activity by Hittle, religious or otherwise. SER-
59-60. Hittle’s termination became effective September 30, 2011.
2-ER-232; SER-59-60.

B. Procedural Background

On March 6, 2012, Hittle filed a lawsuit in the United States
District Court for the Eastern District of California, naming the
City, Deis, and Montes as Defendants. Dkt. 1.12 The case was
initially stayed due to the City’s bankruptcy. See Dkt. 21.
Following the bankruptcy stay and two successful Rule 12(b)
motions, on April 12, 2018, Hittle filed a Second Amended
Complaint (“SAC”) against the City, Deis, and Montes. 7-ER-1674.
The SAC alleged that the City’s termination of Hittle’s
employment was discriminatory based on his religion, in violation

of Title VII and the California Fair Employment Housing Act

12 All references to “Dkt.” refer to the District Court docket.
Hittle v. City of Stockton, No. 2:12-cv-00766-TLN-KJN, (E.D. Cal.,
filed Mar. 26, 2012)
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(“FEHA”), retaliation under Title VII and FEHA, and failure to
prevent discrimination under FEHA. 7-ER-1674, 1682—-1685. The
SAC also included a claim for violation of 42 U.S.C. § 1983 against
Deis and Montes based on their purported violation of Hittle’s
freedom of association with David Macedo and George Liepart
under the First Amendment. 7-ER-1674, 1686.

The parties filed cross motions for summary judgment, Dkt.
98, 133, and Hittle filed numerous motions to strike evidence in
the record, Dkt. 130, 140, 149. On March 2, 2022, the District
Court granted Defendants’ Summary Judgment Motion in its
entirety, denied Plaintiff’'s Motion for Partial Summary Judgment,
and denied Plaintiff’s Motions to Strike. 1-ER-3. Hittle appeals
only the District Court’s ruling on his discrimination claims as

well as his derivative failure to prevent discrimination claim. See

App. Br. at 15 n.2.13

13 Accordingly, Hittle has no claims remaining against
Appellees Deis and Montes. See Reno v. Baird, 18 Cal.4th 640
(1998); Miller v. Maxwell’s Int’l, Inc., 991 F.2d 583, 587—88 (9th
Cir. 1993).
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IV. SUMMARY OF THE ARGUMENT

This Court should affirm the decision below because the
record clearly demonstrates that the City terminated Hittle not
because of his religion, but because of his ongoing and repeated
misconduct and mismanagement of the Fire Department. This
conduct consistently required intervention from the City
Manager’s office, and distracted from and actively worked against
the City’s efforts to address a serious financial crisis. Much of
Hittle’s misconduct and dysfunctional management was born from
Hittle’s favoritism toward certain subordinates, who either shared
a business interest with Hittle, were active in the firefighters’
Union where Hittle was formerly President, or shared Hittle’s
religious interests.

Hittle cannot overcome the City’s abundant evidence of
misconduct with a showing or pretext or direct or circumstantial
evidence of discrimination. Hittle proffers what he contends is
“direct evidence” of discrimination sufficient to defeat judgment,
but it falls woefully short of this Court’s standard for direct

evidence—i.e., evidence that, if believed, proves the fact of
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discriminatory animus without inference or presumption. Instead,
Hittle’s purported direct evidence centers around references to
Hittle’s attendance at a “religious conference” (conduct which
Hittle concedes violated City policy and was not part of his
religious practice) and statements Montes made to Hittle about a
“Christian coalition” and religious “clique” (comments premised on
Montes’ concern that certain employees were receiving favorable
treatment from the Fire Chief). None of this evidence qualifies as
“direct evidence” nor 1s it sufficient to demonstrate pretext; it is
therefore insufficient to show that religion was a motivating factor
for Hittle’s termination.

Hittle’s circumstantial evidence is even thinner, consisting of
two weak temporal arguments and criticisms of the validity of
Largent’s investigative findings. However, Hittle concedes the key
factual underpinnings of much of his misconduct and his
criticisms ignore critical context, focusing instead on his own
subjective belief about his performance. These arguments, along

with the purported direct evidence, are far from the type of
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evidence a reasonable jury could use to conclude that Hittle’s
religion was a motivating factor for his termination.

Hittle likewise cannot meet the less forgiving but-for
standard of causation articulated in Bostock v. Clayton County,
Georgia, 140 S. Ct. 1731 (2020), which dealt with a scenario where
the employees were fired “simply for being homosexual or
transgender.” Here, if we remove Hittle’s religion from the
equation, the outcome would not change and the City still would
have terminated Hittle’s employment. Hittle’s derivative FEHA
claim for failure to prevent discrimination likewise fails because
Hittle cannot show that religion was a substantial motivating

factor for his termination.

V. STANDARD OF REVIEW

A. Summary Judgment

This Court reviews the “district court’s decision to grant
summary judgment de novo.” Folkens v. Wyland Worldwide, LLC,
882 F.3d 768, 773 (9th Cir. 2018). “Summary judgment is
appropriate if there is no genuine dispute of material fact viewing

the evidence in the light most favorable to the nonmoving party.”
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Id. (quotation marks omitted). “A genuine dispute of material fact
1s one that could reasonably be resolved in favor of either party.”
Id. (quotation marks omitted). “A fact is material if it could affect
the outcome of the suit under the governing substantive law.”
Miller v. Glenn Miller Prods., Inc., 454 F.3d 975, 987 (9th Cir.
2006). Summary judgment must be granted for the moving party
if the nonmoving party “fails to make a showing sufficient to
establish the existence of an element essential to that party’s case,
and on which that party will bear the burden of proof at trial.”
Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986); see Anderson v.
Liberty Lobby, Inc., 477 U.S. 242, 252 (1986) (parties bear the

same substantive burden of proof as would apply at trial).14

14 Normally, “[e]videntiary rulings made in the context of
summary judgment motions are reviewed for abuse of discretion
and can only be reversed if they were both manifestly erroneous
and prejudicial.” Bias v. Moynihan, 508 F.3d 1212, 1224 (9th Cir.
2007) (cleaned up). However, because Hittle has not challenged
the District Court’s evidentiary rulings on appeal, he has waived
any objection to the summary judgment evidentiary record. See
Janiec v. City of Glendora, 842 F. App’x 129, 131 (9th Cir. 2021)
(issues not raised in an opening appeal brief are waived) (citing
Tsao v. Desert Palace, Inc., 698 F.3d 1128, 1137 n.13 (9th Cir.
2012)).
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B. The McDonnell Douglas Burden-Shifting
Framework

This Court examines Title VII and FEHA claims of
discrimination under the burden-shifting framework established
under McDonnell Douglas Corp v. Green, 411 U.S. 792 (1973). See
Peterson v. Hewlett-Packard Co., 358 F.3d 599, 603 (9th Cir.
2004); Earl v. Nielsen Media Research, Inc., 658 F.3d 1108, 1112
(9th Cir. 2011) (“California courts use the familiar McDonnell
Douglas burden-shifting test when analyzing disparate treatment
claims under FEHA.”).

Under McDonnell Douglas, a plaintiff alleging disparate
treatment must establish a prima facie case by showing that
“(1) he is a member of a protected class; (2) he was qualified for his
position; (3) he experienced an adverse employment action; and
(4) similarly situated individuals outside his protected class were
treated more favorably, or other circumstances surrounding the
adverse employment action give rise to an inference of
discrimination.” Peterson, 358 F.3d at 603 (citing Chuang v. Univ.
of California Davis, Bd. of Trs., 225 F.3d 1115, 1124 (9th Cir.

2000)). If established, the prima facie case creates a “rebuttable
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‘presumption that the employer unlawfully discriminated against
the employee.” Lyons v. England, 307 F.3d 1092, 1112 (9th Cir.
2002) (quoting Texas Dep’t of Community Affairs v. Burdine, 450
U.S. 248 (1981)).

If a prima face case 1s established, the “burden of production,
but not persuasion, then shifts to the employer to articulate some
legitimate, non-discriminatory reason for the challenged action.
Chuang, 225 F.3d at 1123-24 (citing McDonnell Douglas, 411 U.S.
at 802). “Once the defendant produces evidence of a legitimate
nondiscriminatory reason to counter the plaintiff’s demonstration
of a prima facie case, the McDonnell Douglas presumption of
discrimination drops out of the picture.” McGinest v. GTE Serv.
Corp., 360 F.3d 1103, 1123 (9th Cir. 2004) (quoting Reeves v.
Sanderson Plumbing Prod., Inc., 530 U.S. 133, 143 (2000)).

At this point, the burden shifts back to the employee to
demonstrate that the proffered reasons for non-discrimination
were pretext for intentional discrimination. An employee can rely
on direct evidence, circumstantial evidence or both to demonstrate

pretext. See Chuang, 225 F.3d at 1127. Circumstantial evidence
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typically takes one of two forms. Coghlan v. Am. Seafood Co. LLC,
413 F.3d 1090, 1095 (9th Cir. 2005). The employee may make an
affirmative case by “persuading the court that a discriminatory
reason more likely motivated the employer.” Stegall v. Citadel
Broad. Co., 350 F.3d 1061, 1066 (9th Cir. 2003). Alternatively, the
employee may “make his case negatively, by showing that the
employer’s proffered explanation for the adverse action is
‘unworthy of credence.” Coghlan, 413 F.3d at 1095 (quoting
Burdine, 450 U.S. at 256).

Where the employer has articulated multiple reasons for an
adverse employment action, it is insufficient for an employee to
dispute only some of these reasons—“[als a general rule, an
employee must proffer evidence that shows each of the employer’s
justifications are pretextual.” Curley v. City of N. Las Vegas, 772
F.3d 629, 633 (9th Cir. 2014) (quoting Jaramillo v. Colo. Judicial
Dep't, 427 F.3d 1303, 1309 (10th Cir. 2005) (per curiam)).

This Court has recognized that an employee may forego the
McDonnell Douglas framework and instead “simply produce direct

or circumstantial evidence demonstrating that a discriminatory
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reason more likely than not motivated [the employer].” McGinest,
360 F.3d at 1122. As a practical matter, however, this Court
generally relies on the McDonnell Douglas burden shifting
framework to analyze direct and circumstantial evidence of
pretext. See McGinest, 360 F.3d at 1122—24 (using McDonnell
Douglas framework to analyze Plaintiffs’ evidence of pretext);
Chuang, 225 F.3d at 112628 (same). In any event, under either
approach, the employee must counter the employer’s proffered
explanation with evidence of discriminatory intent. McGinest, 360
F.3d at 1126-29.

VI. ARGUMENT

A. Hittle’s Religion Was Not a Motivating Factor in
His Employment Termination.

In order to defeat the City’s summary judgment motion on
Hittle’s Title VII claims, Hittle must demonstrate that his religion
was either a “motivating factor” for his employment termination
under 42 U.S.C. § 2000e-2(m) or a “but for” cause for the
termination under 42 U.S.C. § 2000e-2(a)(1). See Bostock, 140 S.
Ct. at 1739—-40. Moreover, in order to defeat summary judgment

on Hittle’s FEHA claims, he must demonstrate that his religion
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was a “substantial motivating factor.” Harris v. City of Santa
Monica, 56 Cal.4th 203, 232 (2013).15
The City first addresses Hittle’s claim that religion was a
motivating factor for his employment termination.6
1. Hittle Concedes His Attendance at the
Global Leadership Summit Is Not Protected
Religious Activity.

The central piece of evidence Hittle relies upon to support

this appeal is his attendance at the Global Leadership Summit,

15 Because FEHA mirrors Title VII, this Court reviews claims
under the two statutes in tandem. See Brooks v. City of San
Mateo, 229 F.3d 917, 923 (9th Cir. 2000). All arguments in this
brief with respect to Hittle’s failure to demonstrate religion was a
motivating factor for his termination therefore apply with even
greater force to his claims under FEHA, which demands Plaintiff
make a heightened showing that religion was a “substantial
motivating factor” for termination. See Harris, 56 Cal.4th at 232.

16 It bears mentioning that Hittle asks this Court for
affirmative relief on appeal (partial summary judgment) based on
a provision of Title VII (subdivision (m) of 42 U.S.C. § 2000e-2)
that he did not cite in his operative complaint or his summary
judgment papers. See, e.g., 7-ER-1674-1683. “Generally, in order
for an argument to be considered on appeal, the argument must
have been raised sufficiently for the trial court to rule on it.” A-1
Ambulance Serv., Inc. v. County of Monterey, 90 F.3d 333, 338 (9th
Cir. 1996). A “passing reference” or a “cryptic allusion” is not
sufficient. Cisneros v. Unum Life Ins. Co., 134 F.3d 939, 948 n. 4
(9th Cir.1997); Greisen v. Hanken, 925 F.3d 1097, 1115 & n.6 (9th
Cir. 2019).
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and the reference to that Summit in his Removal Notice.
Unfortunately for Hittle, he has already conceded that his
attendance at the Summit is not protected activity.

Hittle correctly asserts that Title VII broadly protects “all
aspects of religious observance and practice, as well as belief” and
that “religious practice is one of the protected characteristics that
cannot be accorded disparate treatment.” App. Br. at 20 (quoting
42 U.S.C. § 2000e-2(a)(1) and E.E.O.C. v. Abercrombie & Fitch
Stores, Inc., 575 U.S. 768, 774-75 (2015)). However, while “an
individual’s actual religious practice may not be a motivating
factor in failing to hire, in refusing to hire, and so on,”
Abercrombie, 575 U.S. at 773, “Title VII does not protect
[employees’] secular preferences,” Tiano v. Dillard Dept. Stores,
Inc. 139 F.3d 679, 682 (9th Cir. 1998) (employee had a protected
bona fide religious belief requiring her to go on a religious
pilgrimage but the timing of that pilgrimage was a matter of
“preference” not protected under Title VII).

Here, Hittle’s attendance at the Global Leadership Summit

was not a bona fide religious practice because Hittle repeatedly
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and consistently conceded that he viewed the Global Leadership
Summit as a leadership conference and not a part of his religious
practice. First, when asked about the Summit by Montes, Hittle
denied the religious nature of the Summit, stating that “it was
truly a leadership conference” that he was attending at her
direction. SER-96. During his investigation interview, he again
downplayed the religious component of the conference, asserting
that “they don’t even mention the word God in their
presentation,”’!” while insisting that it was instead a leadership
event with great secular business speakers that he was attending
at the direction of Montes. SER-64—-66, 69—70, 90. Hittle
maintained this position at deposition where he stated, “there’s
nothing in my religion that says I shall go only to religious
conferences.” SER-87. Instead, leadership training with religious
components was merely Hittle’s “preference.” SER-80-81 (“It

wouldn’t be my preference to attend a nonreligious leadership

17 Hittle later contradicted himself at deposition, claiming that
the Summit included specific discussions of God and Jesus. 6-ER-
286.

48



Case: 22-15485, 10/31/2022, ID: 12577085, DktEntry: 45, Page 59 of 94

event, if I—given the choice.”).1® However, Hittle’s personal
preference is not protected under Title VII. Tiano, 139 F.3d 679.

Despite these admissions, Hittle’s brief is saturated with
references to the Global Leadership Summit. Hittle’s self-
contradictory arguments are indicative of the anemic nature of his
appeal. Indeed, none of Hittle’s evidence is sufficient to survive
summary judgment.

2. The District Court Properly Determined

There Is No Direct Evidence of
Discrimination.

Hittle incorrectly characterizes the bulk of his evidence as
direct evidence, but none of his evidence 1s sufficient to

demonstrate a prima facie case of discrimination, let alone show

18 Hittle also reported that he does not abide by any religious
practices that interfere with his ability to perform his job duties,
that he did not request a reasonable accommodation to his job
duties, and that there would be no conflict with his religion to
attend a nonreligious leadership conference. SER-74-82; see also
7-ER-1460-1462; SER-35-38. Based on these admissions, the
Court denied Plaintiffs’ Title VII and FEHA claims premised on a
failure to accommodate theory. 1-ER-11. Hittle does not challenge
the District Court’s rejection of his failure to accommodate theory
and has therefore waived this claim on appeal. See App. Br. at 15
n.2.
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that the City’s multitudinous bases for terminating his
employment were pretextual.

Hittle touts the low level of direct evidence of discrimination
needed to defeat summary judgment, see App. Br. at 26, but none
of the evidence he cites constitutes direct evidence of
discrimination under the applicable definition: “evidence which, if
believed, proves the fact [of discriminatory animus] without
inference or presumption.” Coghlan v. American Seafoods Co., 413
F.3d 1090, 1095 (9th Cir. 2005) (quoting Godwin v. Hunt Wesson,
Inc., 150 F.3d 1217, 1221 (9th Cir. 1998)) (alteration in original)
(emphasis added).

This Court has repeatedly affirmed summary judgments for
employers in instances where proffered “direct evidence” did not
demonstrate discriminatory animus, was ambiguous, or
constituted a stray remark not connected to the final decision. See,
e.g., Merrick v. Farmers Ins. Grp., 892 F.2d 1434, 1438 (9th Cir.
1990) (statement that employer hired applicant because he was “a
bright, intelligent, knowledgeable young man” was a stray remark

insufficient to demonstrate age bias); Nidds v. Schindler Elevator
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Corp., 113 F.3d 912, 919 (9th Cir. 1996) (statements that
supervisor wanted to get rid of all the “old timers” because they
wouldn’t “kiss [his] ass” were ambiguous and could refer to either
an employee’s age or tenure); Nesbit v. Pepsico, Inc., 994 F.2d 703,
705 (9th Cir. 1993) (direct supervisor’s comment to plaintiff that
“[w]e don’t necessarily like grey hair,” and statement by executive
that, “[w]e don’t want unpromotable fifty-year olds around,” did
not constitute direct evidence of discrimination).19

In stark contrast, this Court has found direct evidence of
discrimination in situations where an employer statement is
connected to an employment action and demonstrates
unambiguous discriminatory animus toward the employee’s

protected class. See, e.g., Chuang, 225 F.3d at 1128 (Executive

19 Other circuits have concluded that similar remarks were not
direct evidence of discrimination based on a protected
characteristic. See, e.g., Outlaw v. Regis Corp., 525 F. App’x 501,
502—03 (7th Cir. 2013) (supervisor’s statement that “I know you're
a Christian. I know you want to do the right thing” when
employee refused to leave the workplace after being fired “did not
suggest discriminatory animus”); see also Evance v. Trumann
Health Servs., LLC, 719 F.3d 673, 677 (8th Cir. 2013) (employee’s
“own uncorroborated speculation that her religion and disability
made her unpopular” not direct evidence).
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(113

Committee member stated “two Chinks’ in the pharmacology
department were ‘more than enough™ and Department Chair told
two Chinese American employees they “should pray to [their]
Buddha for help”); Cordova v. State Farm Ins. Co., 124 F.3d 1145,
1150 (9th Cir. 1997) (employer referred to employee as a “dumb
Mexican”); Mayes v. Winco Holdings, Inc., 846 F.3d 1274, 1281-82
(9th Cir. 2017) (decision maker stated “that a man would be better
as chair of the safety committee” and did not want “a girl” running
the freight crew); Dominguez-Curry v. Nev. Transp. Dep’t, 424
F.3d 1027, 1038 (9th Cir. 2005) (“women have no business in
construction”). The evidence cited by Hittle is a far cry from the
type of evidence this Court has held constitutes direct evidence of
discrimination.

a. First, Hittle contends that the City’s Removal Notice
constitutes direct evidence of discrimination because the City used
the term “religious” in two paragraphs of that notice. App. Br. at
27. One of these paragraphs cites, as an example of Hittle’s

misconduct, the fact that he “used City time and resources to

attend a religious event” in violation of City and Department
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travel policies, which prohibited use of City resources for travel
that was not for the “benefit of the City.” 2-ER-233; see supra
Section III.A.5.b. The other paragraph states that Hittle
“approved the attendance on City time of [three Department
managers] at the same religious leadership event” in violation of
the same City and Department travel policies. 2-ER-237.

Neither of these statements demonstrate religious animus
toward Hittle and, when viewed in context, the reference to a
“religious” conference—a conference which Hittle concedes is not
part of his religious practice—is irrelevant to the ultimate decision
to discipline Hittle. As explained in the investigation report and
the deposition and declaration of Laurie Montes, the City was
concerned with Hittle’s attendance at the Global Leadership
Summit because he used and approved the use of City resources (a
City vehicle and salary for high ranking members of the
Department) to attend an event for personal gratification, which
did not provide a specific benefit to the City. See supra, Section
ITII(A)(5)(b); 6-ER-1386, 1391-1393; 2-ER-38—44. Montes

specifically directed Hittle to seek training “intended for Fire
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Chiefs, or at least designed for the upper management of public
entities” and identified specific examples of the types of training
she wanted him to obtain and organizations to contact. See supra,
Section ITI(A)(5)(b).

Hittle defended his attendance at the Global Leadership
Summit by arguing that he was attending the event at Montes’
behest, but it was undisputed that the event did not contain
training specific to fire department or public agency leadership
that Montes had instructed Hittle to obtain. See supra, Section
III(A)(5)(b). When asked to specify the benefits relevant to public
sector management, Hittle referenced the great business leaders
who spoke at the event, such as former General Electric CEO Jack
Welch. 6-ER-1392; 2-ER-251. However, the Fire Department
“exists only to provide services to the citizens of the community”
and advice from business leaders about “how to efficiently run a
business and increase profitability” does not specifically benefit
the City. 6-ER-1392.

Hittle’s approval of three management staff to attend the

event was also contrary to the City’s interests, not because the
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event was religious, but because the event did not provide training
directly relevant to the Fire Department’s work. Moreover, Hittle
selected the attendees based on their shared interest in the
subject matter of the conference, and there is no evidence that
anyone else in the Department was provided an opportunity to
attend the Global Leadership Summit with the Fire Chief. See
supra, Section III(A)(5)(b). Hittle’s conduct was particularly
concerning given the long history of favoritism complaints within
the Department and the fact that Hittle owned property with one
of the Summit attendees (Duaime) and went to church with
another (Smith). See supra, Section III(A)(5)(b). Given this context
in which the City references a “religious event,” it would be
1mpossible for a factfinder to determine that these statements are

discriminatory, let alone direct evidence of discrimination.20

20 Hittle also argues that Largent made insufficient efforts to
inquire “whether the Summit provided bona fide leadership
training” and her deficient inquiry is direct evidence of
discrimination. App. Br. at 28. This argument misses the point
because the concern was not whether the Summit contained
leadership training, but whether it provided leadership training
specific to the work of a fire department or public agency, as
directed by Montes.
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b. Second, Montes’ reference to a “Christian coalition” and a
“church clique” are likewise not direct evidence of discrimination.

Both Hittle and Montes testified that the term “Christian
coalition” did not originate from Montes, but rather from other
complainants who expressed concerns about favoritism in the Fire
Department. 6-ER-1396; 2-ER-293-294. See Vasquez v. County of
Los Angeles, 349 F.3d 634, 639 (9th Cir. 2003) (statements not
connected to the decisionmaker are not direct evidence of
discrimination when employment decision is based on
independent investigation). Moreover, Hittle argues that the term
constitutes direct evidence of discrimination because Hittle
“perceived” the term to be pejorative based on her tone. App. Br.
at 30. But direct evidence, by definition, must demonstrate
animus “without inference or presumption.” Godwin, 150 F.3d at
1221.

Montes explained that she understood the reference to a
“Christian coalition” to mean a “clique” within the Department.
See supra, Section I1I(A)(2). As Hittle acknowledges, the term

“clique” means a “a narrow exclusive circle,” which is exactly why
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Montes had concerns; Department members were “either inside
the clique or outside the clique” with those inside the clique
receiving favorable treatment. 2-ER-37; 6-ER-1396-1397.

Once again, Montes’ concerns about a reported “coalition” or
“clique” in the Department are not evidence of discriminatory
animus, but are rather a part of the City’s long-standing and
legitimate concerns about Hittle providing favorable treatment to
employees with whom he shared personal interests.2! To reach
any other conclusion would require “inference or presumption”
antithetical to the definition of direct evidence.

c. Third, Hittle also contends that Montes’ and Largent’s
statements addressing religious favoritism constitute direct
evidence of discrimination. Specifically, Hittle objects to Montes’
statement that the “City is not permitted to further religious
activities—and in particular the City cannot favor one religion
over another” and Largent’s comment that Hittle “downplay[ed]

the clear religious message [of the Summit] in order to justify his

21 Indeed, as explained below, where favoritism is based on a
protected characteristic, such conduct can expose the City to Title
VII lLiability.
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participation.” App. Br. at 32 (quoting 6-ER-1386 and 2-ER-270).
Hittle suggests that, absent a specific policy, nothing prevents the
City from favoring one religion over another. App Br. at 7.

Hittle’s concerning position ignores the fact that favoring
employees of a particular religion could lead not only to
perceptions of unfair treatment, but actual liability. See, e.g.,
Noyes v. Kelly Services, 488 F.3d 1163, 1169-73 (9th Cir. 2007)
(potential Title VII liability where manager who favored other
employees sharing his religion promoted employee who shared his
religion over another employee who did not); Venters v. City of
Delphi, 123 F.3d 956, 962, 97374 (7th Cir. 1997) (permitting Title
VII suit to proceed where employee marshaled significant
evidence demonstrating she was fired “because she did not meet
[her born-again Christian supervisor’s] religious expectations”);
Matthews v. Wal-Mart Stores, Inc., 417 F. App’x 552, 554 (7th Cir.
2011) (affirming summary judgment of former employee’s claim
that she was fired for expressing her religious beliefs in
admonishing gay coworkers because “such an accommodation

could place Wal-Mart on the razor’s edge of liability by exposing it
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to claims of permitting workplace harassment” (cleaned up)). That
the City may not have a policy directly prohibiting religious
favoritism does not make Hittle’s conduct any more appropriate or
lawful.

d. Fourth and finally, Hittle argues that Deis’ statements in
his declaration constitute direct evidence of religious
discrimination against Hittle. App. Br. at 33-34. Deis’ statement
does not demonstrate any animus toward Hittle’s religion but
instead expresses concerns with Hittle’s “poor judgment” in
attending an activity “for his own personal interests.” 7-ER-1480.
Contrary to Hittle’s insinuation, in Deis’ view, “[w]hat
demonstrated poor judgment” had nothing to do with his religion
but instead “was Chief Hittle using two fully paid workdays to
attend this Summit for his personal enrichment and even more so,
by bringing three of his upper management who likewise were
paid by the City for two days without any specific benefit being

provided to the City.” 7-ER-1480. Hittle’s reimagining of these

statements does not constitute direct evidence of discrimination.
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Hittle attempts to obtain a favorable ruling from this Court
by characterizing the above statements as direct evidence. He
notes that this Court has held that a single discriminatory
comment by a plaintiff’s supervisor can be sufficient to preclude
summary judgment for the employer. App. Br. at 26 (quoting
Dominguez-Curry, 424 F.3d at 1038 (citing Chuang, 225 F.3d at
1128 and Cordova, 124 F.3d at 1149)). However, Hittle fails to
explain how the purported direct evidence in this case, which
amounts to critiques of Hittle’s management and concerns about
his favoritism, has any similarity to the “egregious and bigoted
insult[s]” this Court has held constitute direct evidence of
discrimination sufficient to defeat summary judgment. Chuang,
225 F.3d at 1128 (evidence that defendant used racial slur for
Chinese people and told Chinese plaintiffs to “pray to [their]
Buddha for help” was sufficient direct evidence to defeat summary
judgment); Cordova, 124 F.3d at 1149 (direct evidence of race
discrimination where employer referred to employee as a “dumb

Mexican”).
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The evidence here more closely resembles—and is actually
even more benign than—the statements considered in Merrick,
Nidds, and Nesbit, which this Court held were insufficient to
defeat summary judgment.

3. Hittle’s Circumstantial Evidence Is
Insufficient to Defeat Summary Judgment.

The circumstantial evidence, when viewed in conjunction
with Hittle’s purported direct evidence, is also insufficient to
demonstrate pretext and overcome the District Court’s summary
judgment ruling.22 Hittle identifies two specific events he believes
demonstrate circumstantial evidence of pretext. However, a
rational trier of fact could not reasonably conclude that these

events demonstrate pretext.

22 As Hittle observes, this Court has previously held that
circumstantial evidence, as opposed to direct evidence must be
“specific” and “substantial” to create a genuine of issue material
fact. See France v. Johnson, 795 F.3d 1170, 1175 (9th Cir. 2015).
In France, this Court declined to resolve whether the heightened
showing for circumstantial evidence continues to be valid
following Desert Palace, Inc. v. Costa, 539 U.S. 90 (2003). It need
not decide that 1ssue here either, because Hittle’s circumstantial
evidence 1s insufficient to create a triable issue of fact under even
the most favorable treatment.
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First, Hittle alleges he met with Deis on November 1, 2010
(the same day Hittle received his Notice of Investigation), and
Deis “threatened” Hittle with a demotion and discussed a “legal
battle.” App. Br. at 36-37.23 It is undisputed that there was no
discussion of Hittle’s religion, his attendance at the Global
Leadership Summit, or any other matter directly or tangentially
related to Hittle’s religion at this meeting. Hittle instead suggests
that this Court should infer that the discussion of a potential
demotion and lawsuit were evidence of discrimination. App. Br. at
36. Hittle ignores the fact that at the purported time of the
conversation, the City was supporting Measure H, a charter
amendment that would eliminate Hittle’s due process job
protections, and after that measure passed, Hittle did indeed

bring a lawsuit challenging its validity. SER-116; 4-ER-658—-661.

23 Deis and Montes both attended this meeting, but reported
that it occurred after the investigation was completed. They agree
they offered Hittle a demotion in lieu of termination and also
discussed a lawsuit, but deny Hittle’s more colorful
characterization of the meeting. 6-ER-1389-1390; 7-ER-1482.
Even assuming arguendo Hittle’s portrayal of the event as true,
there are no facts from which one can reasonably infer
discrimination.
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Moreover, the purported timing of the meeting is not indicative of
discrimination; it is undisputed that on November 1, 2010, the
City was concerned with a number of aspects of Hittle’s job
performance and misconduct, as articulated in the Notice of
Investigation he claims to have received that same day. 6-ER-
1403-1408.

Likewise, the timing of Hittle’s administrative leave does not
demonstrate pretext. Hittle suggests that the City’s March 30,
2011 decision to place him on leave was based on the March 25,
2011 newspaper article about his attendance at the Global
Leadership Summit, but the City had notified Hittle months
earlier that it was investigating Hittle for this conduct. App. Br. at
36; 5-ER-996. Moreover, Hittle engaged in significant amounts of
misconduct in the weeks leading up to his leave, including a last-
minute effort on March 29 and 30 to thwart the City’s cost-saving
measures by presenting the City with a costly proposal to provide
benefits to firefighters the City had already noticed for layoff. See

supra, Sections II1(A)(4), (IID)(A)(5)(d).
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Hittle also asserts that some of the City’s many reasons for
terminating him are “unworthy of credence.” Most of these
arguments are premised on Hittle’s subjective opinion regarding
his work performance, which is insufficient to defeat summary
judgment. See infra, Section VI(B)(1).

B. The City Had Myriad Legitimate Non-

Discriminatory Reasons for Terminating Hittle’s
Employment.

The City has articulated an overwhelming number of non-
discriminatory reasons for terminating Hittle’s employment,
which were independently verified by an outside investigator. See
supra, Section III(A). While Hittle’s misconduct was numerous
and varied, it was a product of common threads, including Hittle’s
close ties to the Union (of which he was formerly the President)
and his personal and business relationships with Department
employees, two of whom co-owned a vacation home with Hittle.
These conflicts of interest, which Hittle did not disclose and in fact
denied, resulted in lax discipline, favorable treatment of Hittle’s
mner circle, and a leaderless Department that was effectively

insulated from the direction of City management. This conduct
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was particularly concerning given the City’s serious financial
plight, which necessarily required Departmental reforms that
Hittle resisted. Hittle’s dysfunctional management of the
Department was longstanding, and even before the investigation,
attracted criticism from the City Council, City management
(including at least two City Managers), the public, and the media.

Faced with this record, Hittle argues that he is not required
to “address pretext or to negate the City’s proffered reasons for his
termination” because he presented direct and circumstantial
evidence of discrimination instead of invoking the McDonnell-
Douglas framework. App. Br. at 38 n.8. This proposition is both
belied by the record and squarely precluded by this Court’s
precedent. See McGinest, 360 F.3d at 1123 (“Under either
approach, [the employee] must produce some evidence suggesting
that [the employer’s adverse action] was due in part or whole to
discriminatory intent, and so must counter [the employer’s
proffered explanation for the adverse action].”)

Hittle fails to address the lion’s share of his misconduct, and

instead offers a handful of criticisms of the City’s concerns about
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his misconduct and performance issues. Some of these criticisms
are based on mis-readings of the record while others go to Hittle’s
subjective belief about his performance, which is irrelevant here.
In the end, Hittle does not produce any evidence from which a jury
could find that the City’s non-discriminatory dissatisfaction with
Hittle’s performance was feigned.

1. Hittle’s Subjective Beliefs About His
Performance Do Not Demonstrate Pretext.

Hittle challenges the validity of a handful of charges from
the Removal Notice as “unfounded and false” and therefore
pretextual. App. Br. at 40—42. To the contrary, Hittle has already
conceded the factual underpinnings of these events, but simply
disagrees with the seriousness of his offenses. This is not evidence
of pretext. See Bradley v. Harcourt, Brace & Co., 104 F.3d 267, 270
(9th Cir. 1996) (“an employee’s subjective personal judgments of
her competence alone do not raise a genuine issue of material
fact”); Buhl v. Abbot Laboratories, 817 F. App’x 408, 410-411 (9th
Cir. 2020) (“[Employee’s] technical disagreements with his

manager and his own subjective belief that [Employer’s] concerns
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about his performance were overblown are insufficient to raise a
genuine issue of fact.”).

First, Hittle contends that the Removal Notice improperly
refers to the incident involving the firefighters driving a Union-
owned fire truck as “on duty activity” even though these events
occurred off duty, which Hittle alleges is inaccurate and
pretextual. Hittle misreads the Notice and in so doing misses the
point.

The relevant language in the removal notice states, “[Y]ou
failed to prevent members of the public from perceiving that
firefighters were engaged in Union activities while on duty.” 2-ER-
234 (emphasis added). The issue was not that the firefighters were
on duty, but that they were engaged in Union activities,
campaigning against City-supported Measure H, while wearing
clothing resembling Department uniforms and driving an engine
resembling a Department engine. See supra, Section
III(A)(5)(a)(11). Although off-duty, their conduct while in uniform
had a nexus to the workplace because it led the public to perceive

that on-duty City officials were campaigning against a measure—
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in direct conflict with the City’s interests.24 Hittle nevertheless
took the position that this was Union activity which he couldn’t
control. Hittle’s dismissive attitude toward this inappropriate
conduct contrary to the City’s interests and his refusal to
discipline the firefighters for that conduct is but another example
of Hittle’s ineffective leadership of the Department.

Second, Hittle contends that the Removal Notice improperly
referenced his failure to properly discipline firefighters who
cleaned the Union Hall while on duty. App. Br. at 41. But Hittle
already admitted during the investigation that the Union
members exercised “poor judgment” and went “too far” by weeding
the grounds of the Union Hall while on the taxpayer’s dime. 3-ER-
435. Despite this admission, Hittle was resistant to investigate

the event or issue any discipline, even though the conduct

24 It is well-settled that employees may be disciplined for off-
duty conduct where there is a nexus between that conduct and the
workplace. See San Diego v. Roe, 543 U.S. 77 (2004) (public
employer may discipline police officer for his off-duty sale of videos
depicting his performing a sex act while wearing a police uniform
resembling his official uniform).
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amounted to wage theft and garnered public criticism in a
Stockton Record article. See supra, Section I1I(A)(5)(a)@(v).

Hittle also contends that the City’s reliance on his
endorsement of George Liepart’s business demonstrates pretext
because there was no specific policy prohibiting this conduct. App.
Br. 42-43. As a Department Head, Hittle should be aware that it
1s Inappropriate to provide endorsements to private businesses
and indeed, Hittle reported that he was aware that such
endorsements were against City practice. 2-ER-276.25 Moreover,
Hittle conspicuously avoids addressing the fact that he was
familiar with Liepart because the two had previously shared a
business interest and that Hittle never disclosed this fact during a
four-year period where the Fire Department paid Liepart as a
consultant. See supra, Section III(A)(5)(c). These facts also explain
why the City was concerned with Liepart’s solicitation of
donations from Fire Department staff to build a school. See App.

Br. at 42.

25 Additionally, it is axiomatic that one need not demonstrate a
policy violation to discipline an at-will employee, like Hittle. See
Guz v. Bechtel Nat. Inc., 24 Cal.4th 317 (2000).
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Finally, Hittle cannot demonstrate pretext with respect to
his failure to report a conflict of interest with Macedo and Duaime
created by their co-ownership of a vacation home. Hittle takes the
position that he did not need to formally disclose this interest
because “it has nothing to do with what we do at work.” App. Br.
at 44.26 Hittle ignores the fact that he administered light
disciplinary sentences to Duaime for committing timecard fraud
and to Macedo for intentionally leaking confidential medical data
to the media. See supra, Section II1(A)(5)(e). Hittle should have
recused himself from these disciplinary matters, as they involved
serious misconduct potentially warranting reduction in pay.

Hittle kicks up a lot of dust, but once it has cleared, all we
are left with are his subjective beliefs that his conduct was not
worthy of serious discipline. These subjective beliefs are
msufficient to demonstrate pretext. Bradley, 104 F.3d at 270;

Buhl, 817 F. App’x at 410—411.

26 Hittle also notes that the District Court mistakenly stated
that Hittle did not tell the investigator about his vacation home,
App. Br. at 44, and this somehow demonstrates pretext, but the
Court’s misstatement appears to be a typographical error.
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2. Hittle Concedes Much of His Misconduct.

Contrary to Hittle’s assertion, “as a general rule, an
employee must proffer evidence that shows each of the employer’s
justifications for an adverse employment action are pretextual.”
Curley, 772 F.3d at 633 (cleaned up).

Here, Hittle fails to challenge several of the examples of
misconduct and poor performance identified in the Removal
Notice, including his:

e Failure to adequately discipline the Union President and co-
owner of Hittle’s vacation home, Dave Macedo, for
intentionally breaching confidential medical information of
Stockton citizens to the media, see supra, Section
HI(A)(5)(a)(1);

e issuing an inappropriately light level of discipline on his
vacation home co-owner Matthew Duaime after he
committed timecard fraud in violation of City Policy and the

FLSA, see supra Section III(A)(5)(a)(v);
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e issuing light discipline to another firefighter who Hittle
acknowledged committed serious timecard fraud, see supra
Section III(A)(5)(a)(v);

e significant reluctance to discipline firefighters for using City
materials and time to run errands for a Fire Captain’s wife,
see supra Section III(A)(5)(a)(v); and

e pressuring a Fire Department employee to remove a “Yes on
H” from his yard, see supra Section III(A)(5)(a)(@11).

Hittle also does not dispute that on the eve of the City
placing him on administrative leave, after months of obstructing
Deis’s and Montes’ attempts to create and administer a layoff plan
for the Fire Department, he once again threw a wrench in the
works by submitting an alternative proposal backed by the Union

to put the firefighters on a leave of absence. See supra Section

III(A)(5)(d).

In light of the numerous incidents of misconduct that Hittle

does not address, along with his self-serving subjective critiques of
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the other bases for his discipline, Hittle cannot demonstrate that
the City’s stated bases for his termination were pretextual.

C. Hittle’s Religion Was Not a But-For Cause of His
Employment Termination.

As the foregoing illustrates, Hittle’s religion was not a
motivating factor for his termination. Given that he cannot even
create a triable issue of material fact under “this more forgiving
standard,” Bostock, 140 S. Ct. at 1740, 1t follows that he cannot
demonstrate that his religion was a but-for cause of his
termination. See also Univ. of Texas Southwestern Medical Ctr. v.
Nassar, 570 U.S. 338, 343 (2013) (“An employee who alleges
status-based discrimination under Title VII need not show that
the causal link between injury and wrong is so close that the
injury would not have occurred but for the act.”).27

Indeed, Hittle’s but-for causation argument misunderstands
Bostock and 1s belied by the record. In Bostock, the Supreme Court

held that “fir[ing] someone simply for being homosexual or

27 It also follows that Hittle’s request for partial summary
judgment from this Court on a motivating factor theory should be
rejected.
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transgender” violates Title VII’s prohibition on “discriminat[ing]
against any individual . . . because of such individual’s . . . sex,” 42
U.S.C. § 2000e-2(a)(1), since “[s]ex plays a necessary and
undisguisable role in the decision.” Bostock, 140 S. Ct. at 1737. As
the Court explained, “[a] but-for test directs us to change one
thing at a time and see if the outcome changes. If it does, we have
a but for cause.” Id. at 1739. “[P]ut differently, if changing the
employee’s sex [or in this case, religion,] would have yielded a
different choice by the employer,” then “a statutory violation has
occurred.” Id. at 1741; Maner v. Dignity Health, 9 F.4th 1114,
1122 (9th Cir. 2021) (same).

Here, if we remove Hittle’s religion from the equation, the
outcome would not change and the City still would have
terminated Hittle’s employment. Contrary to Hittle’s assertion,
the City was not concerned with the fact that the leadership
summit was religious, but was instead concerned that Hittle
utilized City resources to attend an event for his own personal
gratification that provided no benefit to the City. See supra,

Section III(A)(5)(b); 6-ER-1386; 1391-1392.
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Even if the Global leadership event did not contain a
religious component, Hittle’s conduct still would have violated
City policy and he still would have been subject to discipline. 6-
ER-1392 (“The fact that the Summit was religious based, of itself,
was not an issue at all in the termination decision.”).

Hittle’s religion likewise did not play a role in the decision to
discipline him for approving others to attend the Global
Leadership Summit. The City’s concern was that Hittle had
approved four Fire Department staff, including himself, to receive
two days of pay for attending a training that was unrelated to
their Fire Department duties. 6-ER-1386. To Montes, if Hittle and
his managers had instead attended a fantasy football or
mountaineering leadership training during City time, the conduct
would have been just as egregious. 6-ER-1386. Indeed, the fact
that Hittle’s subordinates—who shared Hittle’s religious beliefs
and benefitted from his favoritism—were not terminated for
attending the Summit demonstrates that Hittle’s religion was not

a but-for cause of his termination.
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Thus, even if we change one thing at a time—i.e., the
religious component of the Summit—the outcome would not
change. See Bostock, 140 S.Ct. at 1739; see also Moranski v.
General Motors Corp., 433 F.3d 537, 541-42 (7th Cir. 2005)
(company’s refusal to “grant Affinity Group status to any group on
the basis of any position with respect to religion” was “not
discrimination ‘because of’ religion” since it “treat[s] employees
with all religious positions identically”). This analysis shows
Hittle’s use of City resources for personal gratification—not his
religion—was a but-for cause of his employment termination.

D. Hittle’s Derivative FEHA Claim for Failure to
Prevent Discrimination Likewise Fails.

Hittle’s failure-to-prevent claim derives from his moribund
discrimination claim and therefore fails as a matter of law. See
Keshe v. CVS Pharmacy, 711 F. App’x 396, 397 (9th Cir. 2017)
(affirming summary judgment because “[t]here 1s no claim for
failure to prevent discrimination if no discrimination occurred”
(citing Trujillo v. N. Cty. Transit Dist., 63 Cal.App.4th 280, 288-89

(1998)).
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E. Amici’s Arguments Do Not Require a Different
Result.

Two amicus curiae briefs have been submitted to this Court
in support of Hittle, but neither warrants reversing the District
Court’s summary judgment.

One brief was submitted by the Global Leadership Network
(*GLN”), which runs the Global Leadership Summit Hittle
attended. As demonstrated above and in the City’s opposition to
that brief, see ECF No. 43, the GLN brief appears to be a thinly
veiled attempt to bolster both Hittle’s equivocation regarding the
religious nature of the Summit and his unfounded claims that
attending a private business-focused conference was somehow
consistent with Montes’ directive to obtaining training specific to
fire department or public agency management.

Regardless, GLN itself admits that Hittle’s “claims require
him to show that [1] his attendance at the Summit was an
expression of his religious beliefs and [2] a motivating factor
(under Title VII) or a substantial motivating factor (under the
FEHA) of his termination.” ECF No. 44-2 at 4-5. As shown above,

however, (1) Hittle himself denied that he was attending the
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summit for religious reasons and conceded that attending the
Summit was not part of his religious practice. See supra, Section
VI(A)(1). Likewise, (2) Hittle cannot point to evidence that his
religion was a motivating factor (let alone a substantial
motivating factor) for his termination. See supra, Section VI(A).
Accordingly, under the test articulated by Hittle’s own proposed
amicus curiae, his claims necessarily fail.

Unlike GLN’s proposed brief, the amici brief submitted by
the Sikh Coalition, Asma Uddin, Jewish Coalition for Religious
Liberty, American Hindu Coalition, and Coalition for Jewish
Values (the filing of which the City did not oppose) at least serves
the classic role of an amicus curiae brief and does not attempt to
put its own spin on Hittle’s own admissions and evidentiary
shortcomings. Rather, that brief advances the uncontroversial
arguments that (1) adherents to minority religions depend on Title
VII to protect them from direct religious discrimination and
(2) courts and employers should be loath to second-guess sincerely

held religious beliefs and practices. See ECF No. 32 at 10.
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Affirming summary judgment here threatens neither of
these principles. On the contrary, it furthers them. Hittle’s
favoritism within the Fire Department for people who shared his
faith threatened to violate the Title VII rights of other City
employees who adhered to different faiths (or no faith at all). See
Noyes, 488 F.3d at 1168-73. In Noyes, this Court held that a
former employee’s disparate treatment claim could proceed where
the plaintiff alleged that a former supervisor “was a member of a
small religious group, the Fellowship of Friends (‘Fellowship’), and
that he repeatedly favored and promoted other Fellowship
members” over her “because she does not adhere to the religious
beliefs of the Fellowship.” Id. at 1165—-66; see also id. at 1171
(“[Plerceived favoritism to Fellowship members was an ongoing
issue.”).

Affirming summary judgment likewise does not conflict with
amici’s concerns regarding second-guessing sincerely held
religious beliefs. See ECF No. 32 at 12—-23. For one, Hittle never
sought a religious accommodation and has abandoned any failure

to accommodate theory on appeal. See App. Br. at 15 n.2. For
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another, it was Hittle himself—not the City or the District Court—
who disclaimed the religious nature of the Summit and
strenuously asserted that attending the Summit was not part of
his religious observance. See supra, Section VI(A)(1). In their
discussion of the District Court’s order (which relied on Hittle’s
own testimony), Amici conspicuously ignore these aspects of the
record—which distinguish this case from many of amici’s
authorities. See, e.g., Heller v. EBB Auto Co., 8 F.3d 1433 (9th Cir.
1993) (company violated Title VII by firing Jewish employee for
missing a sales meeting to attend wife’s conversion ceremony after

he had previously obtained permission to do so).

VII. CONCLUSION

For the foregoing reasons, this Court should affirm the
District Court’s denial of Hittle’s request for partial summary

judgment and entry of summary judgment in the City’s favor.
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