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L. INTRODUCTION

The Amended Complaint filed by Plaintiff Brian Doyle (“Doyle”) fails to cure the fundamental
defects inherent in his original complaint. Defendant City of Santa Clara’s Demurrer to the Amended
Complaint should now be sustained without leave to amend.

Doyle now posits an unsupported and preposterous claim—that he, and he alone, may deny a
request for a confidential client consultation if he subjectively believes the meeting would not serve the
public’s interest. There is zero authority for this proposition. And such a result would upend the
attorney-client relationship and give a city attorney the unliteral right nof to communicate with his client
in confidence based on pure speculation as to what the client wants to communicate about. This outcome
is directly contrary to an attorney’s ethical duties to respond to status inquiries and other requests for
information and to keep the client reasonably informed. (See Cal. Bus. & Prof. Code § 6068(m); State
Bar Rule 1.4.) Doyle’s underlying theory would also violate the Charter, which unequivocally vests the
City Council with “control of all legal business and proceedings.” (See Santa Clara Charter § 908(b).)

Doyle’s theory is not and cannot be correct, as it would clearly alter fundamental principles of the
attorney-client relationship and undermine an attorney’s ethical responsibilities to the client. Here, it was
Doyle who breached his professional duty to the client by resisting a routine request for a confidential
meeting to discuss pending litigation.

This case has never made sense and is not viable. In the end, Doyle’s purported concerns about a
closed session meeting were based on pure speculation as to what might occur in closed session.
Moreover, Doyle’s theory would contravene California Supreme Court guidance by placing public
agency litigants on unequal footing with private litigants. Doyle’s claims fail for the additional reasons
that his statements at the December 8 meeting do not qualify as a protected disclosure under Labor Code
section 1102.5(b), and because he cannot demonstrate that he refused to participate in an activity that
actually would violate the law under section 1102.5(¢).

As set forth below, this case should be dismissed.

IL. RELEVANT BACKGROUND
A. The Parties and Relevant Brown Act Provisions Governing Their Relationship

The City is a California charter city. (Amended Complaint, §27.) The City Charter vests all City
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powers in a City Council, which consists of an elected mayor and six elected City Councilmembers.
(Request for Judicial Notice [“RIN”’], Ex. A, §§ 600, 706.) The Charter provides that, “the City Council
shall have control of all legal business and proceedings” involving the City. (/d., § 908, subd. (b).)

Plaintiff Doyle served as the City Attorney from February 2017 through September 2, 2021.
(Am. Compl., 99 18-19.) Under the Charter, Doyle was “required to . . . [r]epresent and advise the City
Council and all City officers in all matters of law pertaining to their offices,” represent the City in “all
actions and proceedings in which the City . . . is concerned or is a party,” and “/a/ttend all meetings of
the City Council.” (RIN, Ex. A, § 908, subds. (a)—(c) [emphasis added].)

All meetings, discussions, deliberations, and actions of the Santa Clara City Council must comply
with the Ralph M. Brown Act, Government Code section 54950 et seq. (See id., § 709.) Generally, all
meetings conducted under the Brown Act must be “open and public.” (Gov. Code, § 54953, subd. (a).)
However, the Brown Act enumerates several exceptions permitting legislative bodies to meet in “closed
session,” including an explicit exception for pending litigation. This pending litigation exception applies
in various situations, including when “litigation, to which the local agency is a party, has been initiated
formally.” (Id., § 54956.9, subd. (d)(1).) This exemption is “the exclusive expression of the lawyer-
client privilege for purposes of conducting closed-session meetings.” (/d., § 54956.9, subd. (b).)

The California Attorney General has opined that “the wording of [section 54956.9] permits
individual members of a legislative body not only to deliberate and exchange opinions with counsel but

also among themselves in the presence of counsel.” (75 Ops.Cal.Atty.Gen. 14, 18-19 (1992) [emphasis

1 (13

in original].)" “[T]he attorney’s professional task is to provide his client a frank appraisal of strength and

weakness, gains and risks, hopes and fears.” (Sacramento Newspaper Guild v. Sacramento County Bd.

of Suprs. (1968) 263 Cal.App.2d 41, 56.) “A local agency of necessity must be able to decide and

! Courts “consider Attorney General opinions with the understanding that an opinion of the Attorney
General is not a mere advisory opinion, but a statement which, although not binding on the judiciary,
must be regarded as having a quasi-judicial character and is entitled to great respect, and given great
weight by the courts. This is especially true in the context of the Brown Act because the Attorney
General regularly advises many local agencies about the meaning of the Brown Act and publishes a
manual designed to assist local governmental agencies in complying with the Act's open meeting
requirements.” (Shapiro v. Bd. of Directors (2005) 134 Cal.App.4th 170, 184 n.17 [cleaned up].)

-
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instruct its counsel with respect to these matters in private.” (75 Ops.Cal.Atty.Gen., supra, at 19-20.)
For example, “settlement and avoidance of litigation” are “particularly sensitive activities, whose
conduct would be grossly confounded, often made impossible, by undiscriminating insistence on open
lawyer-client conferences.” (Sacramento Newspaper Guild, supra, 263 Cal.App.2d at 56.)

Where a closed session is held to discuss existing litigation, the closed session may be scheduled
by stating on the agenda or publicly announcing the subdivision of the statute authorizing the session.
(Gov. Code, § 54956.9, subd. (d)(1).) The agenda must also state the title of the lawsuit, except in
certain circumstances when doing so may prejudice the agency. (/d., § 54956.9, subd. (g).)

The Brown Act balances the needs of the public agency to discuss litigation confidentially with
its attorney with the public interest in open meetings by requiring the governing body to publicly report
certain actions taken in closed session that are of a final nature, and the vote or abstention of each
member present. (See id., § 54957.1.) For example, votes to dismiss or settle pending litigation must be
reported in open session following the closed session vote. (Id., § 54957.1, subd. (a)(1)(B)(3).)

B. The December 8, 2020 City Council Discussion of Pending CVRA Litigation

In 2017, a group of Asian American residents sued the City, alleging that the City’s at-large
election system violated the California Voting Rights Act (“CVRA”) by diluting the representation of
Asian American voters. (Yumori-Kaku v. City of Santa Clara (2020) 59 Cal.App.5th 385, 391 [hereafter
“CVRA litigation”].) Following heavy litigation, in 2018, the trial court entered judgment for the
plaintiffs and awarded them more than three million dollars in attorneys’ fees. (/d. at 408—09.) The City
appealed the trial court’s judgment. (/d., at 409.)

In November 2020, City voters elected three new City Councilmembers. (See Am. Compl., §
59.) The first City Council meeting with the newly elected members occurred on December 8, 2020.
(1d., 9 69.) At that meeting, Councilmember Raj Chahal requested a vote to schedule a closed session
meeting on December 15, 2020 to discuss the CVRA litigation. (/d., 9 88.) Doyle refused this lawful
request, citing a “common law conflict” of interest. (See RJIN, Ex. B at 2:43:34-59, 2:51:23-27.)

Doyle initially indicated that the purported common law conflict related to unlawful campaign
contributions and advised the City Council that “three of the councilmembers that would be in that closed

session have both received campaign contributions [from the 49ers] and have expressed the opinion that
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they would immediately vote to dismiss the appeal,” and that if they “took an action [to dismiss the
appeal] it would expose all of [them] to potential criminal investigation into whether or not there is a
quid pro quo between having received support in a campaign from people who are making the exact
same political argument that [they] were making.” (/d., at 2:53:02-51.) However, later during the
colloquy, Doyle partially retracted and apologized for his statement regarding campaign contributions,
stating, “I’m not saying that you agree[d] to do anything in exchange for their contributions to that
PAC[]. What I’'m saying is because of the statements that you made during the campaign saying that you
would dismiss this appeal without hearing anything about it, that you were committed to do that, that that
is what creates the common law . . . conflict . . . . I apologize if anyone understood me to be saying that
anybody had received any contributions from the 49ers. Clearly you did not.” (/d., at 3:16:32—17:16.)

Doyle elaborated that his concerns related to timing, specifically the public appearances created
by holding a closed session prior to oral argument in the CVRA appeal. (See, e.g., id. at 3:02:36-56
[“We can have [the closed session] after the hearing. I mean, I’'m not saying we shouldn’t discuss the
case in closed session, but there’s no reason for the timing.”]; see also Order Re: Defendant’s Demurrer,
at 8:1-9 [hereafter “Order on Demurrer”’].) He emphasized that that his concern was not with the
illegality of such a closed session, but rather the inconvenience of a potential criminal investigation that
could be avoided by scheduling the closed session for a later date. (See RJN Ex. B, at 3:05:17-38 [“I’m
trying to prevent you from becoming the subjects of investigation. I think it’s much cleaner to have the
closed session some time after we have new information from the court.”].)

Responding to Doyle’s stated concerns, two of the councilmembers whom Doyle suspected of
bias—Chahal and Sudhanshu “Suds” Jain—explicitly indicated at the public meeting that they did not
intend to dismiss the CVRA litigation appeal. (/d., at 3:07:59-08:01, 3:28:10-29:02.) None of the other
councilmembers voiced an intent to dismiss the appeal.

Despite these assurances, Doyle repeatedly requested—in open session—that Chahal elaborate on
the topics to be discussed at the confidential closed session meeting. (Am. Compl., § 94; RIN, Ex. B, at
2:34:39-49.) Councilmember Chahal indicated that he was requesting the closed session to discuss
“pending litigation,” in part to educate the newly elected councilmembers about the CVRA litigation and

to discuss “litigation-related questions” about that lawsuit. (RJN, Ex. B, at 2:41:01-20, 2:42:22-33,
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2:49:39-54.) Doyle, unsatisfied with this response, repeatedly demanded that Councilmember Chahal
elaborate on the specific litigation-related topics he wished to discuss in closed session and any actions
he contemplated taking at the closed session. (See, e.g., id., at 2:43—45.) Councilmember Chahal
repeatedly made clear that he did not want to publicly provide further detail for fear of prejudicing the
litigation. (/d., at 2:41:16-20; Am. Compl. 99 99, 102.) Doyle repeatedly refuted these concerns and
demanded that Chahal publicly state his litigation-related questions. (See, e.g., RIN, Ex. B, at 02:35:38—
49 [Chahal: “I can’t disclose those questions in public”’; Doyle: “Yes you can”].). Doyle went so far as to
state that he would not participate in the closed session unless Chahal publicly disclosed the questions
Chahal wished to discuss in closed session. (Am. Compl., g4 101-02; RIN, Ex. B, at 3:02:01-23.)

Following an extended colloquy lasting more than two hours, with Doyle staunchly insisting that
Chahal identify his litigation-related questions and any proposed actions, Councilmember Chahal
reluctantly explained that he wanted to discuss settlement options and strategy. (RJN, Ex. B, at 4:02:18—
03:01.) He noted, “I did not want to talk about this thing, but my attorney is putting me in bad shape to
discuss this case.” (/d., at 04:02:22-38.)

Ultimately, the City Council unanimously approved a motion directing Doyle to work with
Chahal to schedule a closed session “before, on, or after” December 15. (See id., at 4:44:19-45:00.) A
closed session was ultimately scheduled on December 15 to discuss the CVRA litigation. (See RIN, Ex.
E, at 1.) Due to unrelated technical difficulties, the Council held an additional special meeting on
December 16. (See RIN, Exs. C, at 2, F.) Doyle participated in both closed sessions and publicly
reported at their conclusion that the Council had taken no reportable action. (RJN, Ex. C, at 3; RIN, Ex.
D, a 3.) Contrary to Doyle’s alleged suspicion, the City Council did not dismiss the CVRA lawsuit; the
case proceeded to oral argument, and the City lost the appeal. (See generally Yumori-Kaku, supra, 59
Cal.App.5th 385.)

The City terminated Doyle’s at-will employment nine months later, in September 2021.

C. Doyle’s Original Complaint and the Court’s Demurrer Ruling

On August 30, 2023, Doyle filed his Complaint in this action alleging that he was terminated for
protected whistleblower activity in violation of Labor Code section 1102.5, subsections (b) and (c¢).

Contrary to his statements at the December 8, 2020 closed session, where Doyle raised concerns about a
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common law conflict of interest, his Complaint alleged that he was reporting concerns about violation of
bribery, in violation of California Penal Code section 68, and criminal extortion affecting interstate
commerce, in violation of 18 U.S.C. section 1951 (Hobbs Act). (Compl. 9 8.)

The City demurred to the Complaint for failing to allege facts sufficient to state a cause of action.
The Court sustained the Demurrer in its entirety, noting that “it does not appear that Plaintiff can amend
the complaint, particularly with respect to subsection (c).” (Order on Demurrer, at 15:17—-18.) The Court
noted that Plaintiff failed to indicate how it would amend the complaint but nevertheless granted leave to
amend because it was the original complaint. (/d., at 15:18-21.)

D. Doyle’s Amended Complaint

On April 3, 2024, Doyle served Defendant an Amended Complaint via e-mail. The Amended
Complaint once again alleges violation of Labor Code section 1102.5, subsection (b) and (c). However,
unlike at the December 8 hearing, where Doyle raised concerns about a conflict of interest, and in the
original Complaint, where he alleged he was actually reporting a violation of Penal Code section 68 and
the Hobbs Act, Doyle now contends he was reporting a violation of the Brown Act, and refusing to
participate in a closed session on the same basis.
III. LEGAL STANDARD

A plaintiff must allege facts sufficient to establish each and every element of each cause of
action. (Rakestraw v. Cal. Physicians’ Serv. (2000) 81 Cal.App.4th 39, 42-43.) “[A]gainst a public
entity, the plaintiff is required to allege every fact material to the existence of a statutory liability with
particularity.” (Piccinini v. Cal. Emergency Mgmt. Agency (2014) 226 Cal.App.4th 685, 688.) Courts
treat a demurrer as “admitting all material facts properly pleaded, but not contentions, deductions or
conclusions of fact or law.” (Blank v. Kirwan (1985) 39 Cal. 3d 311, 318.) A demurrer should be
granted where the pleading does not state facts sufficient to constitute a cause of action and tests the legal
sufficiency “based on defects that appear on the face of the pleading under attack or from matters outside
the pleading that are judicially noticeable.” (County of Fresno v. Shelton (1998) 66 Cal.App.4th 996,
1008-09.) “[L]eave to amend should not be granted where . . . amendment would be futile.” (Vaillette v.
Fireman’s Fund Ins. Co. (1993) 18 Cal.App.4th 680, 685); see also Heckendorn v. City of San Marino

(1986) 42 Cal.3d 481, 489 [sustaining demurrer without leave to amend appropriate “if it appears from

-6-

DEFENDANT CITY OF SANTA CLARA’S MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF ITS
DEMURRER TO PLAINTIFF’S AMENDED COMPLAINT - Case No. 23CV421990




RENNE PUBLIC LAW GROUP

Attorneys at Law

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

the complaint that under applicable substantive law there is no reasonable possibility that an amendment
could cure the complaint's defect].) The plaintiff bears the burden of proving there is a reasonable
possibility the defect can be cured by amendment. (Blank v. Kirwan (1985) 39 Cal.3d 311, 318.)

IV.  ARGUMENT

A. Doyle Fails to State a Cause of Action under Labor Code Section 1102.5(b)

This Court must sustain the demurrer with respect to Doyle’s Labor Code section 1102.5(b) claim
because he has failed to show that he engaged in protected activity. To state a claim under section
1102.5(b), Doyle must demonstrate, among other things, that the City retaliated against him for
“disclosing information” and that he had “reasonable cause to believe that the information discloses a
violation of state or federal statute, or a violation of or noncompliance with a local, state, or federal rule
or regulation.” (Lab. Code, § 1102.5, subd. (b).) Whether a plaintiff has a “reasonable cause to believe”
he is reporting a legal violation is an objective inquiry based on the facts and circumstances of the case.
(See, e.g., People ex rel. Garcia-Brower v. Kolla’s, Inc. (2023) 14 Cal.5th 719, 731; Ross v. Cnty. of
Riverside (2019) 36 Cal.App.5th 580, 592-93.) Moreover, a plaintiff must include allegations that
clearly “state or show that [the employee] had a reasonable basis to suspect™ illegal activity. (Ferrick v.
Santa Clara Univ. (2014) 231 Cal.App.4th 1337, 1346.) Doyle’s complaint does not meet these

requirements.

1. Doyle Cannot State a Claim Under Section 1102.5(b) Because the Purported
Brown Act Violation Never Occurred

Doyle’s contention that he was reporting a Brown Act violation fails because the alleged Brown
Act violation never occurred.

As this Court held in its prior Order, a claim under section 1102.5 is not viable when it is based
on “allegations of potential unlawful activity that never came to fruition.” (Order on Demurrer, at 10:17—
18 [emphasis in original]; see also Manavian v. Department of Justice (2018) 28 Cal.App.5th 1127
[Bureau Chief’s communications with high-level government policy makers regarding concerns about
legality of potential intelligence disclosures were not protected disclosures under section 1102.5]; Mize-
Kurzman v. Marin Cmty. Coll. Dist. (2012) 202 Cal.App.4th 832, 859-60 [Discussion among employees

and supervisors concerning various possible courses of action is healthy and normal in any organization.
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It may in fact avoid a violation . . . .” (internal quotations, citations, and emphasis omitted)].)

Here, Plaintiff contends that holding a closed session meeting would violate the pending litigation
provision of the Brown Act, (Gov. Code, § 54956.9), because such a closed session would occur
“without the advice of legal counsel, and without any effort to determine whether the City would be
prejudiced by discussing the matter in open session.” (Am. Compl., at § 154.) Doyle alleges that he did
not consent to the closed session because he was concerned that the City Council would dismiss the
CVRA lawsuit prior to oral argument, which Doyle believed was not in the “City’s interest.” (Am.
Compl., at 4/ 61, 108.) Doyle made clear that he had no objection to holding the closed session at a
different time or for different reasons. (See id., § 124.) Moreover, Doyle himself ultimately concluded
that a December 15 closed session was necessary and participated in that closed session and another one
the following day. (/d., § 125.) Following each of those closed session meetings, Doyle indicated that no
reportable action occurred. (See RIN, Ex, C, at 3; RIN, Ex. D, at 3.) It is therefore undisputed that the
purported unlawful closed session meeting never occurred and therefore Government Code section
54956.9 was not violated.

In apparent recognition of this fact, Doyle cites to Government Code section 54959, which
creates criminal liability for certain Brown Act violations, and Penal Code section 664, which creates
liability for attempted crimes. But Doyle does not meet the heightened requirements for pleading a
violation of the Brown Act’s criminal liability provision.

“Not every violation of the Brown Act is a violation of section 54959.” (Sacramento Newspaper
Guild, supra, 263 Cal.App.2d at 48; accord 62 Ops.Cal.Atty.Gen. 150, *15 (1979) [“[T]he Legislature
intended that only in the most flagrant case would a violation of the Brown Act be a crime”].) “The
misdemeanor penalty is focused on the meeting where action is taken, not on the meeting confined to
deliberation.” (Sacramento Newspaper Guild, supra, 263 Cal.App.2d at 48.) The statute therefore limits
criminal liability to instances where: (1) a member of the legislative body actually attends a meeting
where action is taken in violation of the Brown Act and (2) where “the member intends to deprive the
public of information to which the member knows or has reason to know the public is entitled under this
chapter.” (Gov. Code § 54959.)

As previously established, Plaintiff does not and cannot allege that Chahal or any of the other
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City Councilmembers attended a meeting where an action was taken in violation of the Brown Act. Nor
does he allege a reasonable belief that any Council member intended to deprive the public of information
to which a Council member knew or had reason to know the public was entitled. After being pressed by
Doyle to identify the topics for discussion at the closed session, Chahal indicated that he wanted to
explore potential settlement options. (See RIN, Ex. B, at 4:02:18-4:03:01.). Doyle does not even allege
how a vote to settle or dismiss a lawsuit in closed session would violate the Brown Act—such
discussions are squarely permitted in closed session under Government Code section 54956.9. (See, e.g.,
Sacramento Newspaper Guild, supra, 263 Cal.App.2d, at 56.) Moreover, decisions whether to settle a
lawsuit rest squarely with the client—not the attorney, who is duty-bound to facilitate and not to interfere
with such decisions. (See infra Section IV(A)(2) [citing authorities].)

Doyle’s reliance on Penal Code 664, establishing liability for attempted criminal offenses, is
totally misplaced. No court has found liability under Labor Code section 1102.5 for any attempted
criminal act under section 664, including Plaintiff’s contorted theory of unlawfulness based on attempted
violation of the Brown Act. This Court should not entertain Doyle’s unfounded criminal attempt theory
here, as it is simply another meritless attempt to establish a legal violation overlayed onto Doyle’s

oblique, speculative, and faulty underlying theory of legal liability.

2. Doyle’s Proffered Reading of Brown Act Closed Session Prerequisites Is Not
Reasonable and Fails as a Matter of Law

Doyle also fails to state a claim because his purported reasonable belief of a legal violation was
based on an impermissible reading of the Brown Act. As the City’s chief legal officer, entrusted to advise
the City on compliance with the Act, Doyle cannot allege an objectively reasonable belief that he was
reporting a Brown Act violation.

Doyle argues that Chahal violated the Brown Act by requesting to discuss a matter in a closed
session “without a determination that the City would be prejudiced by a public discussion and against the
advice of counsel.” (Am. Compl. § 104; see also id. 99 96-98.) Doyle repeatedly asserts that only the
City Attorney was authorized to schedule closed session meetings to discuss pending litigation and that
he could veto councilmembers’ requests. (/d. 9 72, 77-78.) This argument is undermined by the

judicially noticed record and misrepresents the requirements for a closed session meeting to discuss
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pending litigation. It also violates the California Rules of Professional Conduct. (See Rule 1.2, supra,
[“A lawyer shall abide by a client’s decision whether to settle a matter]; Rule 1.4(a)(2) [“A lawyer shall
reasonably consult with the client about the means by which to accomplish the client’s objectives in the
representation.”].)

As a preliminary matter, Doyle’s contention that there had been no analysis of whether an open
session discussion would be prejudicial falls flat because Chahal repeatedly indicated that he was
concerned that discussing his questions related to the CVRA litigation in open session would prejudice
the case. It was only after Doyle repeatedly demanded that Chahal elaborate on these concerns that
Chahal indicated that he wanted to discuss settlement options—a topic that unquestionably required
confidential discussion and was well within the purview of Council.

What’s more, Doyle misstates the prerequisites for a closed session meeting to discuss pending
litigation. Section 54956.9 permits closed session meetings with attorneys in defined situations where
“discussion in open session concerning those maters would prejudice the position of the local agency in
the litigation.” (Gov. Code, § 54956.9, subd. (a).) Such closed session meetings are the “exclusive
expression of the lawyer-client privilege” for purposes of discussing pending litigation. (/d., § 54956.9,
subd. (b).)

Where, as here, the local agency is a party to litigation that has been “initiated formally,” the
agency need only “announce the paragraph of [the statute] that authorizes the closed session. . . . [and]
state the title of or otherwise specifically identify the litigation to be discussed . ...” (/d., § 54956.9,
subds. (d)(1), (g); see also id., § 54954.5, subd. (c).) An agency is excused from specifically identifying
the litigation in certain situations, including where doing so would frustrate settlement negotiations. (/d.,
§ 54956.9, subd. (g).)

Contrary to Doyle’s contention, no law requires a councilmember to obtain approval from an
attorney to place an item on calendar for closed session. Doyle premises this argument on the “advice of
counsel” language in section 54956.9, but that language is to ensure that the reason for the closed session
(that is, pending litigation) exists and that the closed session “is not to be used as a subterfuge to reach
nonlitigation oriented policy decisions.” (California Attorney General’s Office, The Brown Act: Open

Meetings for Local Legislative Bodies (2003) Pending Litigation and the Attorney-Client Privilege, at
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40).) Although the Brown Act requires the presence of an attorney at closed session meetings, this
requirement “permits individual members of a legislative body not only to deliberate and exchange
opinions with counsel but also among themselves in the presence of counsel.” (75 Ops.Cal. Atty.Gen. 14,
18-19 (1992) [emphasis in original].) 2

Doyle’s proffered reading of the Brown Act’s closed session prerequisites would effectively provide a
public agency’s attorney the power to veto requests to enter closed session. Such a result would turn the
attorney-client relationship on its head, reversing the roles of attorney and client and vitiating
fundamental duties of the attorney in the relationship. Decisions whether to settle a lawsuit are squarely
those of the client, and not the attorney. (Cal. Rules of Prof. Conduct, Rule 1.2(a).) Moreover, attorneys
are duty-bound to respond to reasonable requests for information from clients related to the matters of
representation. (/d., Rule 1.4; Bus. & Prof. Code § 6068(m).)

Doyle’s proffered reading would also place public agencies on unequal footing with private litigants,
undermining the core purpose of section 54956.9. As the California Supreme Court explained:

Unless a local agency is to be a second class citizen with its opponents filling the ringside

seats, it must be able to confer with its attorney and then decide in private such matters as

the upper and lower limits with respect to settlement, whether to accept a settlement or make

a counter offer, or even whether to settle at all. These are matters which will depend upon

the strength and weakness of the individual case as developed from conferring with counsel.

A local agency of necessity must be able to decide and instruct its counsel with respect to
these matters in private.

(S. California Edison Co. v. Peevey (2003) 31 Cal.4th 781, 799 [cleaned up].)3

2 And contrary to Doyle’s contention, neither City policy nor City practice require City Attorney
approval of closed session meetings or permit the City Attorney to veto meetings properly requested by
the City Council. The City Charter provides “the City Council shall have control of all legal business
and proceedings.” (RIN, Ex. A, § 908.) Indeed, both the City Charter and the City resolution in place at
the time of the December 8, 2020 provide the City Council—not the City Attorney—the authority to
schedule meetings and set agenda items, regardless of whether they occur in open or closed session.
(RIN, Ex. A, §§ 708, 709, 712.) Moreover, by Plaintiff’s own admission “individual Councilmembers
could [] place an item on an agenda by bringing a request to the full Council at an open meeting for them
to vote to put the item on a future agenda.” (Am. Compl. § 76.) That is exactly what happened at the
December 8, 2020 City Council meeting when Chahal requested in an open meeting for a vote to place
the CVRA litigation on a future meeting agenda.

3 Peevey examined the pending litigation privilege in the Bagley-Keene Act, which applies to state
entities. However, its holding relied heavily on and quoted legal authorities interpreting the analogous
provision of the Brown Act, including Sacramento Newspaper Guild.
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Doyle contends that as the City Attorney he was the sole entity authorized to place a pending
litigation matter on the City Council agenda for a closed session, in effect depriving his client, the elected
officers of the City, from making informed decisions about pending litigation. As explained above, such
meetings are the “exclusive expression of the lawyer-client privilege” between the public agency and its
attorneys. Plaintiffs reading of the statute would therefore render public agencies “second class citizens”
by permitting them to engage in confidential discussions regarding pending cases only when granted the
permission to do so by the agency’s attorney. As the Peevey court warned, such a result would deprive
public agencies of the “necessity . . . to decide and instruct its counsel with respect to these matters in
private” and instead force public agencies to debate sensitive litigation matters while their opponents
observe from “ringside seats.” (/d.)

3. Doyle’s Purported Suspicions Were Speculative and Unreasonable

Doyle presents facially speculative and unreasonable purported bases for believing that Chahal’s
request for a closed session meeting was unlawful.

In order to state a claim that will survive demurrer, “a plaintiff must include allegations that
clearly ‘state or show that [the employee] had a reasonable basis to suspect’ illegal activity.” (Order on
Demurrer, at 10:11-14 [quoting Ferrick v. Santa Clara University (2014) 231 Cal.App.4th 1337, 1346].)
Doyle attempts to cure the deficiencies of his prior Complaint by pleading additional allegations, but
none show that Doyle had a reasonable basis to believe illegal activity was afoot.

Repeating allegations from the Complaint, Doyle once again alleges that Chahal’s request for a
closed session was “highly unusual,” (Am. Compl. 9 73, 81), but as established above, Chahal’s actions
were consistent with both the Brown Act and his Charter duty as member of Council to exercise “control
of all legal business and proceedings, (Charter § 908(b); see supra, Section IV(A)(1)). Even if his action
was unusual, as this Court ruled in its prior Order, “the fact that Chahal engaged in ‘unusual’ actions
does not necessarily mean he was engaging in unlawful activity.” (Order on Demurrer, at 10:8-9.)

Doyle further contends that his suspicions were informed by ““a reasonable belief that specific
members of the City Council and certain City Council candidates had entered into a conspiracy with the
ownership of the San Francisco 49ers and with third parties acting on their behalf constituting a quid pro

quo whereby the 49ers would provide millions of dollars of purportedly ‘independent’ campaign
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expenditures to defeat ballot measures and support candidates in exchange for official action to terminate
the City’s defense and appeal of the CVRA litigation as well as multiple legal actions directly between
the City and Stadium Authority and the 49ers ownership.” (Am. Compl. §43.) According to Doyle, this
purported “quid pro quo” was the basis for Chahal requesting a closed session meeting to discuss the
CVRA litigation and serves as the central underlying basis for Doyle’s claimed reasonable belief that
illegal activity was afoot. (/d. 9 104, 108.)

However, Doyle’s stated basis for his suspicions about the “quid pro quo” are highly speculative
and unreasonable. For example, Plaintiff believed that Councilmember Mahan conspired with the 49ers
and others to thwart the City’s appeal of the CVRA litigation, based on the allegation that Mahan’s sister
“had been assisting [CVRA] Plaintiffs’ counsel and expert witnesses by driving them around the City of
Santa Clara and explaining where she believed certain minority populations were concentrated.” (/d. 9
49, 50.) Doyle alleges that Councilmember Mahan’s sister’s conduct was basis for a reasonable belief
that “Mahan was conspiring with the Plaintiffs in the voting rights case.” (Id. § 51.)

Doyle further contends that he formed a reasonably belief that Councilmembers Becker and Park
were involved in this conspiracy because, prior to being elected, they “attended hearings and proceedings
and spoke familiarly with associates of the Plaintiffs in the [CVRA lawsuit]” and expressed views
“identical” to CVRA plaintiffs at City Council meetings. (/d. 99 52, 53.) And he alleges forming a
reasonable belief that Jain entered a quid pro quo with the 49ers based on the fact that Jain met privately
with the 49ers and declined to share details of the conversation with Doyle. (/d. 9 64, 65.)

At bottom, Plaintiff’s purported reasonable beliefs about illegal activity are premised on
allegations that certain councilmembers met with or shared views similar to (1) representatives of a major
employer and source of revenue for the City, and (2) members of the public who were suing the City for
discriminatory electoral practices, as determined by both a bench trial and a California Court of Appeal.
These allegations do not support a reasonable belief of illegality, but rather highlight the unreasonable

and speculative nature of Doyle’s beliefs.

4. Doyle’s Discussion of Closed Session Requirements at the December 8, 2020
City Council Meeting Was Not a “Disclosure” Under Section 1102.5(b)

Doyle fails to state a claim under section 1102.5(b) for the additional reason that he did not make
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a legally sufficient “disclosure” at the December 8 City Council meeting. To establish a “disclosure”
under section 1102.5(b), a plaintiff must show that he provided information that he has reasonable cause
to believe “discloses a violation” of a statute, rule, or regulation. (Lab. Code, § 1102.5, subd. (b).)
“Efforts to determine if a practice violates the law are not protected disclosures.” (Mize-Kurzman, supra,
202 Cal.App.4th 832, 859-60.) Doyle has failed to carry his burden because his statements during the
City Council meeting amount to nothing more than erroneous legal advice.

As this Court held in the prior Order granting Defendant’s demurrer, Plaintiff’s statements during
the meeting only “raised general concerns regarding timeframes, potential liability, and about adequately
preparing for a future closed session meeting.” (Order on Demurrer, at 8:6—7 [emphasis added].)
Consistent with this determination, Plaintiff’s Amended Complaint admits that Plaintiff’s statements
were based on his speculative “concern[s]” related to a future closed session, (Am. Compl., 9 89), and
made ““so that he could evaluate whether the closed session discussion would meet the requirements of
the Brown Act,” (id., 9 94 [emphasis added]). The Amended Complaint further concedes that Plaintiff
sought “fo determine whether or not any closed session discussion would prejudice the position of the
City in the CVRA appeal.” (/d., 9 98 [emphasis added].) These allegations make clear that this was the
very sort of deliberative exercise determined insufficient to show a disclosure. (See Mize-Kurzman,
supra, 202 Cal.App.4th at 859-60 [noting that “[d]iscussion among employees and supervisors
concerning various possible courses of action,” including evaluation of potentially unlawful conduct, “is
healthy and normal in any organization” and “may in fact avoid a violation” (quotation marks and
emphasis removed)].)

As Plaintiff’s statements only evaluated the legality of “hypothetical actions of city council
members at a meeting that had yet to occur at the time,” they constitute deliberative efforts to determine
whether future conduct would violate the law and fail to show a requisite “disclosure.” (See Order on
Demurrer, at 8:16—17.) For this reason, Plaintiff’s section 1102.5(b) claim should be dismissed.

B. Doyle Fails to State a Cause of Action under Labor Code Section 1102.5(c)

Doyle’s claim under Labor Code section 1102.5(c) has fatal shortcomings like his claim under
section 1102.5(b). Section 1102.5(c) prohibits employer retaliation based on an employee “refusing to

participate in an activity that would result in a violation of state or federal statute, or a violation of or
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noncompliance with a local, state, or federal rule or regulation.” (Lab. Code, § 1102.5, subd. (c).)
“[S]ection 1102.5(c) requires a showing that the activity in question actually would result in a violation
or noncompliance with a statute, rule, or regulation. That is a quintessentially legal question.” (Nejadian
v. County of Los Angeles (2019) 40 Cal.App.5th 703, 719 [emphasis in original].)

Here, the activity Doyle purportedly refused to participate in was a closed session meeting to
discuss the CVRA litigation. (Am. Compl., 9 64, 95.) But Doyle ultimately did not refuse to attend the
meeting; he concedes that he eventually determined that such a closed session meeting was necessary,
then scheduled and attended the meeting on his own volition. (/d. § 126.)

Moreover, Doyle does not state a viable theory under which his attendance would violate a law.
He contends that his participation in the December 15 meeting “would make him and the
Councilmembers guilty of a misdemeanor” under the Brown Act. (/d. § 156.) But the Brown Act’s
criminal provisions only apply to “members of a legislative body”—not their attorney or any other
parties. (See Gov. Code, § 54959.) Moreover, it was Doyle’s responsibility to competently represent his
client, the City Council, and provide a “frank appraisal of strength and weakness, gains and risks, hopes
and fears” related to the CVRA litigation. (Sacramento Newspaper Guild, supra, 263 Cal.App.2d at 56;
see also Blanton v. Womancare, Inc., (1985) 38 Cal.3d 396, 404 [“An attorney is not authorized,
however, merely by virtue of his retention in litigation to impair the client’s substantial rights or the
cause of action itself”’] [quotations and citations omitted].) Doyle was obligated under both the City
Charter and the Rules of Professional Conduct to engage in any such conversations that would arise
during closed session, for the benefit of the entity, which was Doyle’s client. (See RIN, Ex. A, § 908,
subds. (b) & (c); Rules Prof. Conduct, Rule 1.2(a).)

Finally, for the same reasons Doyle cannot demonstrate a reasonable belief that he was reporting
a violation of law, he cannot demonstrate that the same conduct actually would violate a law, as required
by section 1102.5(c). (See, supra, Section IV(A)(1).) Accordingly, Doyle’s claim under section 1102.5(¢c)
must be dismissed.

V. CONCLUSION
For the foregoing reasons, the Court should grant the City’s demurrer and dismiss Doyle’s

Amended Complaint without leave to amend.
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Dated: May 7, 2024 RENNE PUBLIC LAW GROUP

<0
By: Ne—

Arthuf A. Hartinger
Spencer J. Wilson

Attorneys for Defendant
CITY OF SANTA CLARA
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